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RULES 



ADOPTED BY THE SUPREME COURT. 



EuLE 38. — ^When exception is taken, and the point thereof 
particularly stated and presented in writing to the Judge at 
the trial, or entered ii]^ his minutes, the formal bill setting 
forth the exception or exceptions, if a formal bill is desired, 
should be presented to the Judge as soon thereafter as prac- 
ticablei and in no case will the Circuit Judge be expected 
to recognize such bill unless the same is presented without 
unnecessary delay and within the term, or within a time 
specified by an order made during the term and entered in 
the journal. 

Rule 39. — Upon the argument of all mqtions, counsel 
shall be limited to fifteen minutes on each side, unless upon 
special order extending the time, to be applied for and made 
before commencing the argument. Counsel in such case 
may furnish the Court with written briefs. 

EuLE 29 (as amended at the July Term, 1875). — ^The 
causes from each judicial district shall be docketed together 
and be heard in the order in which they stand. Those from 
the First District first; those from the Fifth District, 
second ; those from the Second District, third ; those from 
the Third District, fourth ; and those from the Fourth Dis- 
trict, fifth. 



TERMS 



OF 



THE SUPEEME AND CIRCUIT COURTS. 



Section 1. That a term of the Supreme Court shall be 
held at the seat of Government on the first Monday in Jan- 
uary, in the year 1873; thereafter on the second Monday in 
December, annually, and at such other times as the said 
Court may appoint by an order entered in the journal in 
term time. 

Sec. 2. That the terms of the Circuit Court for the sev- 
eral counties in the First Judicial District shall be held 
annually as follows: In the county of Josephine, on the 
fourth Monday in April and the fourth Monday in October; 
in the county of Jackson, on the second Monday in Febru- 
ary, June and November. 

Sec. 3. That the terms of the Circuit Court for the sev- 
eral counties in the Second Judicial District shall be held 
annually as follows : In the county of Douglas, on the third 
Monday in October and the second Monday in May; in the 
county of Curry, on the first Monday in June; in the county 
of Coos, on the fourth Monday in May and the second Mon- 
day in September; in the county of Lane, on the third Mon- 
day in April and first Monday in November; in the county 
of Benton, on the third Monday in November and the sec- 
ond Monday in April. 

Sec. 4. That the terms of the Circuit Court for the sev- 
eral counties in the Third Judicial District shall be held 
annually as follows: In the county of Linn, on the second 
Monday in March and the fourth Monday in October; in 
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the county of Marion, on the fourth Monday in February, 
the second Monday in June and the third Monday in Octo- 
ber; in the county of Yamhill, on the fourth Monday in 
March and the first Monday in October; in the county of 
Polk, on the second Monday in May and the first Monday 
in December. 

Sec. 5. That the terms of the Circuit Court in the sev- 
eral counties in the Fourth Judicial District shall be held 
annually as follows : In the county of Clackamas, on the 
fourth Monday in April and the fourth Monday in Septem- 
ber; in the county of Multnomah, on the second Monday 
in February, June and October; in the county of Columbia, 
on the second Monday in April; in the county of Clatsop, 
on the second Tuesday in August and the fourth Tuesday 
in January; in the county of Washington, on the fourth 
Monday in May and the first Monday in October. 

Sec. 6. That the terms of the Circuit Court in the sev- 
eral counties in the Fifth Judicial District shall be held 
annually as follows : In the county of Grant, on the third 
Monday in September and the first Monday in June; in the 
county of Baker, on the first Monday in October and the 
third Monday in May; in the county of Union, on the third 
Monday in October and the first Monday in May; in the 
county of Umatilla, on the fourth Monday in October and 
the last Monday in April; in the county of Wasco, on the 
second Monday in November and the third Monday in June. 

(Act of Odobei* 2Sth, 1872, as amended by Ad of Octohet* 
26/A, 1874.) 



PEOCEEDINGS OF THE COURT 



ON THB 



DEATH OF HON. A. J. THAYER. 



The Supreme Court at Salem, on July 24, 1873, at the 
conclusion of the usual business of the day, on motion of 
Hon. William Strong, adjourned out of respect to the mem- 
ory of Hon. A. J. Thayer, deceased, Associate Justice. At 
the opening of the Court, on July 25, 1873, Hon. John 
Kelsay, on behalf of a committee of the Bar, presented the 
following resolutions, and asked to have them entered on 
the journal of the Court: 

Resolved, That in the death of Judge A. J. Thater, the 
legal profession of the State of Oregon has lost a judicial 
officer whose ability and integrity, exhibited during his 
service upon the Bench, have secured its lasting confidence 
and esteem. 

Resolved. That the loss is not confined to the members of 
the Bar, nor to his associates upon the Bench of the Su- 
preme Court, but it will be felt by the citizens of the State, 
to a large number of whom he was long and favorably 
known; and he will be mourned by that portion of the busi- 
ness community whose interests were, or were likely to be, 
submitted to his patient investigation, his calm judgment, 
and diligent search. 

Resolved, That we, who have been acquainted with his ju- 
dicial career, will hold in grateful remembrance his courtesy 
and kindness, which were never wanting, though specially 
manifested toward the young and timid; and that we will 
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ever hold in just remembrance the exalted views of profes- 
sional honor and rectitude, which were exemplified in his 
long professional life. 

Resolved, That a report of the proceedings of this meet- 
ing of the Bar of the State, together with their resolutions, 
be presented to the Supreme Court of the State, now in ses- 
sion, with a request in our behalf that the same be spread 
upon the records of the Court in evidence of our sorrow for 
the death of Judge Thayer, and respect for his memory. 

John Kelsay, 
W. C. Johnson, 
E. C. Bronaugh, 

Committee. 



H. T. Thompson, Esq., on behalf of the Circuit Court 
and Bar of the Fifth Judicial District, presented a tran- 
script of proceedings in the Circuit Court of the Fifth 
Judicial District as follows, and asked that they be entered 
on the journal of this Court: 

Be it remenibei^ed, That at a regular term of the Circuit 
Court of the State of Oregon for the County of Union, 
begun and held at the Court-house in La Grande, Oregon, 
on the 5th day of May, a. d. 1873, — present, Hon. L. L. 
McArthur, Judge; W. B. Laswell, District A.ttorney; Ar- 
thur Warnick, Sheriff, and S. M. Black, Clerk, — the follow- 
ing, among other proceedings, were had : 

L. O. Sterns, Esq., arose and addressed the Court as 
follows : 

May it please the Court : It becomes my painful duty to 
announce the sad intelligence that Hon. A. J. Thayer, one 
of the Justices of the Supreme Court of this State, is dead, 
and to present the proceedings of a Bar meeting held to- 
day, with the request that those proceedings and the reso- 
lutions adopted at that meeting be spread upon the journal 
of this Court. 
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CouBT-BooM, La Grai^e, Obroon, 
May 5th, 1873. ' 

At a meeting of the members of the Bar of the Fifth Ju- 
dicial District, called to take suitable action in regard to 
the death of Hon. A. J. Thayer, Judge of the Supreme 
Court of this State, which occurred on the 26th ult., Hon. L. 
O. Stems was chosen Chairman, and S. Ellsworth, Esq., Sec- 
retary; whereupon, on motion, a committee was appointed, 
consisting of Messrs. Slater, Baker and Beed, to prepare a 
suitable preamble and resolutions. After due deliberation, 
said committee reported the following resolutions, which, 
on motion, were unanimously adopted : 

Whereas, The sad news of the death of Hon. A. J. 
Thayer, one of the Justices of the Supreme Court of the 
State of Oregon, has been received; therefore. 

Resolved, By the members of the Bar now assembled at 
La Grande, that we have received the sad news of the death 
of Judge Thayer with feelings of the deepest sorrow and 
regret, and with a sense of the loss of an upright, laborious 
and impartial judicial officer; 

That the loss is not confined to the members of the Bar, 
nor to his associates on the bench of the Supreme Court, 
but will be felt by the citizens of this State, to a large num- 
ber of whom he was personally long known, and will be 
mourned by that portion of the business community whose 
interests were, or were likely to be, submitted to his patient 
investigation, his calm judgment and diligent search; 

That as members of the Bar, practicing before the Court 
of last resort, we can never recall the name or memory of 
Judge Thayer without associating with it the courtesy, in- 
dulgence and kindness which were extended to us by him 
as a member of the Court; 

That a copy of this preamble and resolutions, with a 
record of this meeting as spread upon the records of this 
Court, be transmitted to the widow of the deceased, to 
whom we tender the sincere expression of our sympathy 
with her in her distress. And further, that a copy thereof 
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be forwarded to the Clerk of the Supreme Court of this 
State, to be filed in his office and presented to the said 
Court at its next session. 

On motion, the Chairman of the meeting was requested 
to report to the Circuit Court now in session the record of 
this meeting, with the accompanying resolutions, with a 
request on the part of this meeting that the Court will 
thereupon adjourn for the day, out of respect for the mem- 
ory of the deceased. 

On motion, the meeting adjourned. 

L. O. Sterns, 
S. Ellsworth, Chairman. 

Secretary. 

After remarks made by Messrs. Stems, Keed, Ellsworth, 
Slater, and Haines, Mr. Justice McArthur said : 

Gentlemen of the Bar : The Court is deeply impressed 
with the preamble and resolutions. In all that has been 
said the Court fully concurs. 

The death of my brother. Judge Thayer, though not alto- 
gether unlooked for, is very unfortunate. Besides being a 
personal loss to his family and to a very large circle of 
warm and admiring friends, it is a public calamity. 

Nearly twenty years have passed since he took up his 
abode in Oregon, and during all that time he labored un- 
ceasingly to advance every interest and every enterprise 
likely in any way to conduce to the interests of the State. 

He was prepared for and admitted to the bar in the State 
of New York, and continued the practice of his profession 
from the time of his arrival in Oregon up to the year 1870, 
when he was elected to the Supreme Bench. 

As a lawyer he was industrious, energetic, careful. As 
an advocate he was clear, earnest, forcible. As a Judge he 
was laborious, impartial, fearless. In his intercourse with 
his brethren he was at all times affable in his bearing 
towards the bar. He was ever courteous in private life. 
The walks of life he adorned. He was sincere in kindness, 
quiet in generosity. 

In the bosom of his family, where man's true character 
can only be seen, he was ever affectionate and loving. His 



Death op Hon. A. J. Thayer. xv 

devotion to his wife and children and their reciprocal affec- 
tion were the joy and comfort of his life. Though firm in 
his friendships, he was not unyielding in his animosities. 
He magnanimously forgave his enemies, and generously 
expelled from his mind all remembrance of his wrongs. 
During his life he held many positions of honor, and dis- 
charged the trusts committed to his hands with fidelity and 
honesty. 

Of the death of such a one, it is meet that more than 
passing notice should be made. It is therefore ordered 
that the resolutions and proceedings of the Bar meeting this 
day held, together with the remarks made in submitting the 
same, be spread at large upon the journal of this Court ; 
that copies thereof, under the seal of the Court, be for- 
warded to the family of the deceased, and to the Clerk of 
the Supreme Court, to be presented to that honorable tri- 
bunal at its next regular session, and that this Court stand 
adjourned for the day. 



PROCEEDINGS OF THE COURT 



OM IBB 



DEATH OF HON. JOSEPH G. WILSON, 



In the Supreme Coart at Salem, Oregon, on July 27, 
1873, Hon. E. P. Boise, on behalf of a committee of the Bar, 
presented the following resolutions, which were ordered 
spread upon the journal of the Court: 

"Whekeas, Hon. Joseph G. Wilson, Eepresentative from 
Oregon in the Congress of the United States, late an Asso- 
ciate Justice of the Supreme Court of this State, and for 
many years an able and distinguished attorney at the bar, 
has recently been stricken down by the unsparing hand of 
death in the midst of his career of usefulness and honor- 
able labor. Now therefore we, the members of the Bar 
in attendance upon this term of the Supreme Court, de- 
siring to pay a merited tribute of respect to our deceased 
brother, do 

Resolve^ 1. That while in common with all the citizens of 
Oregon we mourn in the death of Judge Wilson the loss of 
an able, fearless and worthy Eepresentative in Congress, 
we recognize in this sad event a special calamity to the legal 
profession of this State, of which the deceased was so lately 
and so long a distinguished ornament; that the ability, in- 
dustry and integrity of our late associate, during his long 
practice at this bar and while upon the Supreme bench, 
uniformly commanded our esteem and confidence, while 
his unfailing courtesy, cheerfulness and geniality won all 
our hearts. 

Vol. IV.— B 
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2. Thai we willingly bear testimony to the fact that the 
talent and bearing of Jadge Wilson have left an indelible 
impress upon the jnrisprudence of onr State and have 
bnilded a monument more enduring than brass, and that 
his decease has made a void in the ranks of our profession 
which will not be soon or easily filled. 

3. That we tender to the afflicted family and friends of 
the deceased our heartfelt sympathy in their great bereave- 
ment. 

4. That a copy of these resolutions be presented to the 
Supreme Court now in session, with the request that they be 
spread upon the journal and that suitable action be taken 
thereon. 

E. P. Boise, 
Syl. C. Simpson, 

J. N. DOLPH. 



SEPTEMBER TERM, 1869 



NOTE. 



The Beferences to the Laws of Oregon in this volume 
are to the Bevised Edition of 1874. 
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JAMES HEATHEELT and MAEY J. HEATHEKLT, 
Appellants, v. HENET G. HADLEY and H. C. 
OWEN, Eespondents. 

DlSPKNSIKG WITH THB CLASSIFICATION OP BlLUS — BiGHTB OF SuiTOBS. — 

The Code, by dispeDsing with the classification of bills, has not taken 
away the right of snitors to present any cause of suit that formerly 
conld be presented by any form of bill. 

JoBisDicnoN. — Having obtained jurisdiction for one purpose, a Court of 
equity may hold it for all pni*poseB connected with the transaction. 

Pboof cannot Aid an Allegation of Sebyicb. — Proof cannot add to the 
force of an undisputed allegation of the pleading. Where the pleading 
points out a particular mode of service^ if the mode pointed out falls 
short of due senrice, proofs cannot aid the allegation. Nothing shall 
be intended to be out of the jurisdiction of a Superior Court except 
that which specially appears to be so. 

Reoobo Hscital of JuBisDicnoNAL Facts. — If the record contains a recital 
of the facts requisite to confer jurisdiction, it is conclusive when 
attacked collaterally. If the record is silent as to jurisdictional facts, 
they will be presumed to have been dnly established, but such presump- 
tion may be rebutted by extrinsic evidence. If it appears by the record 
expressly, or by necessary implication, that the cause of action was 
beyond the jurisdiction of the Court, or that the Court proceeded with- 
out notice to the parties, no presumption in favor of the jurisdiction 
arises, and the judgment will be void. 
Vol. IV.— 1 
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Heatherly v. Hadley. [Sup. Ct. 



Statement of Facts. 



Stbict C0MPLIA.NCE "WITH THE STATUTE Necebsaby. — When a Court of 
record seeks to acquire jurisdiction by a course specially pointed out 
by statute, a strict compliance is necessary. 

Pboop of Skbvice. — Proof of service must be made in the Court in which 
the process is returnable. 

A Pabtt is not Pbecluded bt Bkcitals in a Decree. —A recital in a 
decree, ** that notice has been given in due form of law," will not pre- 
clude a party from denying the jurisdiction in a suit brought to reform 
the decree. When the decree contains a recital that due service was 
made and the return purports to set out the mode of service, and the 
mode set out is insufficient, the recital will not aid the return. 

ExTBiNsic Evidence in Aid of the Kecobd. — When extrinsic evidence is 
admitted in aid of the record, the fact permitted to be proved in a sub- 
sequent proceeding is not solely that process was in fact served, but 
that there was proof of service before the Court that rendered the 
decree. 

Admission of Sebviok. — An admission of service must state the time and 
place. 

Appeal from Marion County. 

This is a suit in equity, brought by plaiutififs to have a 
certain decree of foreclosure rendered against them and 
others in favor of defendants, in the Circuit Court for the 
County of Lane, in October, 1863, and the sale made under 
it, set aside, and an accounting taken between the parties, 
upon the grounds — 

That there is no proof, as required by law, of the service 
of summons, and that the Court had no jurisdiction in the 
prior suit; and 

That the decree in that suit was for a greater amount 
than was due, and that it was procured by fraud. 

At the preceding term of this Court, the suit was heard 
upon an appeal from a decree rendered in favor of the de- 
fendants upon the pleadings. The proceedings upon that 
appeal are reported in 2 Ogn. 269. The decree appealed 
from was then set aside, and the case being remanded to 
the Circuit Court for further proceedings, was heard before 
a referee upon proofs, without amendment of the pleadings. 
The referee found among oth'er facts that there was no legal 
service of summons upon Heatherly; that the Sheriff's re- 
turn did not show such service, and that it could not be 
shown in any other way; that the Court had no jurisdiction, 
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and that the judgment and sale should be set aside. He 
then proceeded to state an account between the parties, in 
which he found Heatherlv indebted to defendants about 
16400, on payment of which he was to have possession of 
the premises. 

Both parties filed exceptions and moved to set aside the 
report, and defendants moved the Court on the pleadings 
and evidence to dismiss the bill. This motion was allowed, 
the Court finding that the original decree of foreclosure 
was valid and binding; that the sale made under it passed 
the title to the purchaser; that there was no fraud or mis- 
representation in procuring the decree; that the sale was 
regular, and that legal notice thereof had been given. 

The other facts appear in the opinion of the Court. 

TVilliams & WiUis, for Appellants. 

The only proof of service of summons and complaint 
authorized by law is the return of the ofiicer thereon. 
(Civ. Code, g 53.) 

It does not appear by this certificate that a certified copy 
of the complaint was served; 

That James Heatherly could not be found; 

That a certified copy of complaint and summons was left 
for defendant James Heatherly, and it appears that but one 
^ copy of the complaint and summons was left for two de- 

fendants. She was one of the defendants upon whom they 
i attempt to prove sei-vice by this return, and it was neces- 

sary to leave copies with her to get service on her, and if 
the complaint had been duly certified, it might have been a 
service on her. It ought to clearly appear that he was the 
person intended to be served, and that the service was suf- 
ficient. (1 Ogn. 112, 113, 114; 24111. 227.) 

Jurisdictional facts ought to appear aflSrmatively, and 
when what was done appears by the return, it cannot be 
aided otherwise. Where ot^^er than personal service is 
relied on, there must be a strict compliance with the statute. 
(13 How. Pr. E. 43; 16 How. Pr. E. 144, 149, 150; 12 Cal. 
100-2; 20 Cal. 81; 14 How. Pr. E. 381; 3 How. Pr. E. 109; 
34 Barb. N. Y. 95; 26 111. 507.) 
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If a Court bas acted without jurisdiction, the proceeding 
is void. And if this appears upon the record the whole is 
a nullity. (11 Wend. 648, 652; U How. (U. S.) 337; 28 N. 
Y. 294; 30 111. 109, 116; 23 111. 445; 13 Wise. 569; 18 111. 
55L) 

The defendant may show, notwithstanding it is averred 
in the record that he was duly served, that in fact he never 
was served. (5 Wend. 148; 9 Wise. 328; 16 111. 27.) 

Where the record discloses a particular mode adopted to 
obtain jurisdiction, if that is not sufficient, it will not be 
presumed that any other mode was adopted, or that juris- 
diction was acquired in any other way. (14 Wise. 28; 23 U. 
S. Dig., p. 344, div. 119.) 

The decree of foreclosure was void, and not voidable, 
and the remedy is not, as contended, by appeal, for no ap- 
peal would lie under our Code, nor by motion under g 100 
of the Civil Code, for that only provides relief for "mis- 
takes in advertence, surprise, or excusable neglect" of a 
defendant in suffering a judgment at law to go against him, 
but a decree may be impeached under g 377 of the Civil 
Code. 

By that section, ''bills of revivor, of review, cross-bill, 
etc., are abolished," "but a decree in equity may be im- 
peached and set aside, or suspended, or avoided, or carried 
into execution by an original suit." This may have abol- 
ished the remedy in any of the ways referred to, but left 
the right formerly obtained in that way to be now obtained 
by an original suit to impeach ,a decree. And this sec- 
tion in equity practice has a similar meaning to §62 in 
pleading at law. By bill of review, judgments and decrees 
were alwa3's set aside for defects apparent on the record 
(Story Eq. PI. g 407), of jurisdiction or otherwise. Such a 
bill was not an original bill, but was tiled by leave of the 
Court. Under our practice the same rights are enforced 
without leave, by an original bill to impeach a decree. 
And the decree may be impeached for want of jurisdiction 
in the Court to render it; and when thus drawn in question 
for that purpose, it is not a collateral attack, but a direct pro- 
ceeding to impeach, and no presumptions will be indulged 
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in its favor, but whatever is necessary to support it must 
appear. (4 Tex. 391; 11 Cal. 372; 30 111. 223; 13 Ohio 
State E. 438.) 

Equity grants relief not only against deeds, writings, and 
solemn assurances, but against judgments and decrees, 
obtained by fraud and imposition. (2 Barb. 586; 3 Barb. 
616; 1 Johns. Ch. 401.) 

S. ElUiooHh and L, F, Mosher, for Kespondents. 

There is on file with the testimony a complaint sworn to 
by James Heatherly, in which it is stated that the service 
was made by a copy of complaint prepared and certified to 
by plaintiffs' attorney. In addition to this, the decree of 
foreclosure recites that " the defendants being duly served 
with process, come not," etc. 

1. The return of the Sheriff is, by a fair interpretation 
of the language, a full and complete service according to 
the statute. It is not necessary to serve the wife in a fore- 
closure suit. (2 Johns. Ch. 139; Fahie v. Pressy, 2 
Ogn. 22.) 

2. The jurisdiction of Superior Courts is presumed, and 
their judgments are conclusive in themselves, unless plainly 
beyond their jurisdiction. {Aator v. Grignon^s Lessee, 2 
How. S19; Foot v. Stevens, 17 Wend. 483; Hart v. Sexias, 
21 Wend. 40; Voorhees v. Bank United States, 10 Pet. 193; 
Tallman v. Fly, 6 Wise. 244; 13 Ohio (N. S.), 446; 14 Iowa, 

I 309; 9 Cal. 320; 33 Cal. 505; 11 Cush. Mass. 277; 10 Allen, 

i 488; 20 N. T. 298; 40 Barb. N. T. 417.) 

The law on this point is laid down by the Supreme Court 
of this State in Carland v. Neineboi-g (2 Ogn. 97), in these 
words: ** It is essential that Courts have such jurisdiction, 
that parties and their rights shall not be unfairly dealt with; 
and when a Court has so disposed of its business as to 
leave no other impression upon us, after due consideration, 
than the strongest- of presumptions that it has properly 
exercised its authority, neither technicality, nor apparent 
omission, nor loss, should cause us to disturb a solemn 
decree." 

3. Where the record of a Superior Court sets forth the 
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facts necessary to give it jurisdiction, they cannot be con- 
tradicted in a collateral proceeding. (Astor v. GrignorCa 
Lessee, 2 How. 319; 39 111. 127; 31 111. 162; 27 111. 146, 496; 
33 Cal. 678; 14 Iowa, 309; 22 Maine, 128; 18 Pick. 393; 13 
Ohio (N. S.), 431; 1 Smith Leading Cases, 841.) 

4. The testimony in this case shows that the service was 
correctly made. This testimony was not introduced to con- 
tradict the Sheriff's return, but to show that the supposed 
irregularity in the service was a technical defect of the 
Sheriff in making his return. That proof of the service 
can be made aliunde, we cite: 6 Barb. N. T. 621; 2 Ogn. 
53; 6 Wise. 256; 20 N. Y. 304; 2 Hill, 413; 1 Ogn. 295; 
15 Johns. 121. 

5. Irregularities in service do not render a judgment 
void, but voidable. (Fisher -v. Bassett, 9 Leigh, 119; Prigg 
V. Adams, 2 Salk. E. 674; 18 How. Pr. R. 347; 4 E. D. 
Smith, N. Y. 428; 12 Barb. N. Y. 547; 2 Barb. N. Y. 586.) 

6. If the Court had jurisdiction, a sale made under its 
decree cannot be set aside, however erroneous, and the 
plaintiff in execution stands in the same position of any 
other purchaser. {Gray v. Brignardello, 1 Wall. 627; 
Parker's Heirs v. Anderson's Heirs, 5 T. B. Monroe, 445.) 

7. Sheriff's sale was regularly confirmed. (Civ. Code, 
g 293, sub-div. 4.) 

By the Court, Upton, J. : 

The prominent points presented for our consideration by 
this appeal are embodied in the following opinion delivered 
in the Circuit Court upon rendering the decree appealed 
from: 

** The Court finds that (in the view the Court takes of the 
case as it is now presented) many of the findings of the 
referee become immaterial, for the referee holds that the 
decree of foreclosure was void for want of sufficient service 
on the plaintiff (then defendant) to give the Court juris- 
diction. 

**I entertain a different view, and hold that the decree, in 
the absence of fraud or mistake in procuring it, is binding 
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and cannot be declared void in a collateral proceeding by 
mere inspection of the record. 

**And as tliere is no sufficient evidence of fraud in the. 
procurement, the decree will have to stand and is binding 
on the land, and the sale under it operates as a transfer of 
the title. I think the objection to the regularity of the sale, 
on the ground of a want of notice, cannot avail to disturb 
the sale at this time, in the absence of evidence to show 
that there was fraud and collusion in making it, or injury to 
the plaintiff. And I also think that the weight of authority 
is in favor of the purchaser. 

"The real issue in this cause is as to whether there was 
fraud or not in procuring the decree of foreclosure which 
this suit is brought to set aside. 

**I fully agree with the findings of the referee in that be- 
half, that there is no sufficient evidence of fraud. And as 
the plaintiff has failed in this issue, the plaintiff cannot 
open the decree to inquire into the various amounts that 
went into that decree to make up its aggregate; for this suit 
is not brought to reform the decree in these respects; it is 
to declare the decree void and then go into the original 
account between the parties and strike a balance between 
them, to ascertain what is now due on the mortgage for 
which the land is liable, and as the Court cannot set aside 
the decree, it cannot go into these accounts. I think also, 
in a case of this kind, when an issue has been made on the 
facts of the regularity of the service, that declarations of 
the plaintiff that he was duly served and had due notice of 
the suit in yhich the decree was rendered, may be given in 
evidence to support the regularity of the service and to 
show jurisdiction." 

The two questions for determination are : 

First. Is the attempt to impeach the original decree 
which is made by this plaintiff direct or collateral? 

Second. If it be found to be direct, are the gi-ounds for 
setting it aside sufficient? 

In reply to the first question, we are unable to assent to 
the proposition that this is a collateral proceeding. 

The statute abolishes bills of review, and the nomencla- 
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ture of bills heretofore used, and provides that **a decree 
in equity may be impeached and set aside, or suspended, 
or avoided, or carried into execution by an original suit." 
(Civ. Code, g 377.) A bill of review, for which the Code 
now substitutes an original suit, was a bill filed to procure 
an alteration or reversal of a decree made in a former suit. 
It was requisite that a bill of review show either error in 
law appearing in the record, without resorting to extrinsic 
evidence, or some new matter that has arisen in time after 
the^decree, or some discovery after the decree. If the facts 
stated in the complaint, taken as true, show such errors in 
law appearing in the record of the former suit as justify 
the intervention of a Court of equity, this case is such as 
was formerly presented by a bill of review; or by a bill in 
the nature of a bill of review, according to whether or not 
the decree had been enrolled. 

The gravamen of the complaint in this case is the wrong 
alleged to be done by the rendition of a decree for more 
money than was due; for interest jJiat was unlawful, and 
upon a false representation of the condition of the accounts; 
and that such decree was rendered when, for want of suffi- 
cient service, the Court had no jurisdiction of the person 
of the defendant, the present plaintiff. The complaint also 
charges that the decree was obtained by fraud. Facts are 
stated in the complaint which, if true, would authorize a 
Court of equity to suspend or set aside the decree, and to 
order an account, and decree a resale of the premises. 

The complaint, besides containing the general prayer, 
asks specifically, not orily that the decree may be set aside, 
but that an account may be taken, and that the present 
plaintiff be allowed to redeem. 

It will not be seriously contended that the Code, by dis- 
pensing with the classification of bills, has taken away the 
right of suitors to present any cause of suit that formerly 
could be presented by any form of bill. Every complaint 
is to be judged by the facts stated in it, and not by its 
formal words; and the prayer for general relief authorizes 
the Court to administer such relief as is required by the 
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case made by the pleadings and evidence. (Story, Eq. PI. 
U 40, 41.) 

It is true, the complaint treats the original decree, and 
the sale made under it, as void for. want of service of sum- 
mons; and it has been held that equity will not relieve 
against a void judgment or decree. If relief from a deed 
alleged to be void was the only point presented, it could 
be well questioned whether this suit could be maintained 
at all. It has, however, often been held that a void decree 
may be a cloud on title to real estate. {Johnson v. Johison, 
30 111. 2-15.) But beyond that, the bill charges fraud, 
mistake and the abuse of a trust, and the pleadings show 
a complicated and disputed account, with a lien upon land 
for a balance yet to be ascertained. To determine the 
character of this proceeding and the jurisdiction, the com- 
plaint is taken as true. Several grounds of equity juris- 
diction appear by the bill. There is no better established 
rule of equity practice than that, having obtained jurisdic- 
tion for one purpose, a Court of equity may hold it for all 
purposes connected with the transaction. 

Appeal cases in equity are to be '* tried anew upon and 
in regard to all questions both of law and fact presented 
by the transcript." (Civ. Code, g 533.) 

If this Court finds that the original decree and sale are 
invalid, there is no reason why it cannot proceed to deter- 
mine the state of the accounts, and if a sale is necessary, to 
decree a sale in case of non-payment. If the Circuit Court 
had found that the present plaintiff, James Heatherly, was 
not served with summons in the former suit, it would have 
been proper for that Court to ascertain the state of the 
accounts between the parties and make final determination 
of all matters presented by the pleadings. The facts neces- 
sary to a complete determination of the controversy are set 
out in the pleadings, and the Court was authorized by its 
general equity powers, as well as by the express directions 
of gg 241 and 397 of the Civil Code, to hear and pass 
upon them. 

This point having been disposed of, we come, secondly, to 
the question whether the grounds upon which the original 
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decree is attacked or any of them are sufficient to justify its 
avoidance, and the entry of a decree consistent with the 
equities of the case as now presented. 

Two prominent reasons are assigned by the appellants, 
in their complaint, why the decree which they attack should 
be set aside. They are : 

First. Fraud in its procurement. 

Second. "Want of jurisdiction, of the person of the appel- 
lant, in the Court rendering the decree. 

The finding of the referee against the alleged fraud being 
sustained by the Circuit Court, need not be further con- 
sidered. 

What is sufficient service of process, and what is competent 
proof of service, are questions of very great practical im- 
portance, upon which the title to property often depends, 
and they should rest upon well-defined principles and be 
governed by settled rules. The facts relied upon to estab- 
lish service of summons are contained in the allegations of 
the answer and are there stated in the following words: 
And the said defendants **deny that he, the said James 
Heatherly, had no notice of the commencement of the said 
foreclosure suit. But on the contrary, defendants allege 
that although said James Heatherly was absent temporarily 
from the county, having gone professionally, as he stated 
in his own oath in one of the former suits heretofore men- 
tioned, to raise money to redeem his mortgaged propei*ty, 
yet both said defendants were duly and legally served with 
summons and complaint in said foreclosure by personal 
service thereof, by the Sheriff of Lane County, as is sub- 
stantially stated on oath by James Heatherly, in one of the 
former suits hereinafter mentioned, ai^d as will more fully 
appear by the said Sherift''s return of service endorsed on 
the said summons, directed to said plaintiffs (then defend- 
ants), of which the following is a copy, to wit: 

**I hereby certify that I have this 14th day of October, 
1863, served the above summons by leaving a certified copy 
thereof, together with a copy of the affidavit and complaint 
prepared by plaintiff 's attorneys, in the hands of Mary J. 
Heatherly, wife of the defendant, James Heatherly (she 
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being a white person above 14 years of age), at his usual 
place of abode in Lane County, Oregon. 

**T. J. Brattain, 

"Sheriflf. 

*' And as defendants believe, and therefore allege, plaintiff, 
James Heatherly, had knowledge of said judgment a few 
months after its rendition by way of one Mowry, to whom 
he claimed to have sold some of the mortgaged premises." 

As these are all the facts alleged in regard to the service, 
the case cannot be made stronger by proving facts that are 
not alleged. The replication denies none of these allega- 
tions, except that the Sheriff made the return above recited; 
that denial is in the form of want of knowledge or informa- 
tion and was deemed of no effect when the case was before 
this Court at the last term; and the return was produced 
before the referee and is literally as set forth in the answer. 
The first sentence above quoted from the answer does not 
present an issue, for two reasons : First, it speaks of a no- 
tice, but does not aflSrm or deny anything in regard to a 
summons. Second, it is qualified by the subsequent state- 
ments, which undertake to specify how Heatherly received 
notice. If we except the denial relating to the foim of the 
Sheriff's return, it is evident there is no issue of fact as to 
whether or not Heatherly was served with process. The 
Sheriff's return is produced and made part of this record; 
and all other evidence in regard to the service is irrelevant 
for want of an issue. 

The sole inquiry in regard to service is, whether the facts 
alleged in the answer and above set out, constitute service 
of summons and confer jurisdiction of the persons of James 
Heatherly and wife. The referee's report shows that these 
defendants did introduce evidence, under objection, to the 
effect that James Heatherly was absent from the State at 
the time of this service, and remained absent until a con- 
siderable time after the judgment and the sale of the prem- 
ises, and that he said, in a sworn complaint filed by him, 
that a copy of the summons and complaint was left with his 
wife. 

I cannot conceive that this evidence would, if properly 



12 Heathebly V, Hadley. [Sup. Ct. 

Opinion of the Court— Upton, J. 

introduced, make any stronger case than that stated in the 
answer; on the contrary, it would strongly tend to show 
that the place where the copy was left with the wife was not 
the defendant's place of abode. This branch of the sub- 
ject may be dismissed for the present by repeating that 
proofs cannot add to the force of an undisputed allegation 
of the pleadings. The question of jurisdiction of the per- 
son is limited to the inquiry whether the answer shows that 
Heatherly and wife were served with process. 

The statute provides that **the summons shall be served 
by delivering a copy thereof, together with a copy of the 
complaint prepared and ceiiified by the plaintiflf, his agent 
or attorney," as follows: ***** t^rpo the 
defendant personally, or if he be not found, to some white 
person of the family, above the age of fourteen years, at 
the dwelling-house or usual place of abode of the defend- 
ant." And g 60 of the Code provides that ** proof of the 
service of the summons, or of the deposit thereof in the 
post-office, shall be as follows : If the service or deposit in 
the post-office be by the Sheriff or his deputy, the certifi- 
cate of such Sheriff or deputy, or if by any other person, 
his affidavit thereof, or in case of publication, the affidavit 
of the printer or his foreman or his principal clerk, show- 
ing the same; or the written admission of the defendant. 
In case of service otherwise than by publication, the cer- 
tificate, affidavit, or admission must state the time and place 
of service." 

The answer alleges that Heatherly and wife were served 
as tvill mm^e fully appear by the Sheriff's return. 

An attempt was made in the argument to sever the lan- 
guage of the answer and make of it, not only the allegation 
of the service as specified in the return, but also an addi- 
tional allegation of due service. The language will not bear 
that construction. There is but one service spoken of, and 
the particular mode of service is pointed out. If the mode 
pointed out falls short of due service, proofs cannot aid the 
allegation, and the answer is fatally defective. 

The grounds of objection to the servdce as shown in the 
return are the following: 
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1. Although it is claimed there was good service on both 
Heatherly and wife, yet only one copy of summons or com- 
plaint was delirered. 

2. It was not served personally on Mr. Heatherly, and it 
does not appear affirmatively that he was ** not found." 

3. It does not appear that the copy of the complaint teas 
certified by the plaintiff, his agent or attorney. 

I can see no reason for taking a view of any of these 
points more favorably to the sufficiency of the service of 
process, than was expressed in the opinion of the Court 
when this case was before it, at the preceding term; but, 
on the contrary, several of the cases to which I shall have 
occasion to refer, hold to much more rigid rules than were 
there announced. The care exhibited by counsel in their 
investigations, and the able manner in which the case has 
been presented, as well as the importance of a thorough 
understanding of the principle that ought to determine a 
jurisdictional question, so often involving the rights of 
property, induce me to advert to some of the positions 
taken, and to several of the authorities cited. 

The first position to which I will refer is that " the juris- 
diction of a Superior Court is presumed.^' As a general 
proi>osition, this is true. 

The rule has been stated as follows: "Nothing shall be 
intended to be out of the jurisdiction of a Superior Court, 
except that which especially appears to be so; on the con- 
trary, nothing shall be intended to be within the jurisdic- 
tion of an inferior Court, unless it be so expressly alleged." 
{Peacock v. Bell, 1 Saund. 74; 4 Cow. 29G.) 

When, then, does a matter especially appear to be out of 
the jurisdiction? 

The following rules are laid down in aid of this inquiry : 
'*If the record contains a recital of the facts requisite to con- 
fer jurisdiction, it is conclusive, and cannot be contradicted 
by extrinsic evidence" (when attacked collaterally). "If 
the record is silent as to the jurisdictional facts, they will 
be presumed to have been duly establislied; but such pre- 
sumption may be rebutted by extrinsic evidence." (1 
Smith's Lead. Cases, 5th Ed. 816.) 
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But the same authorities maintain the following addi- 
tional propositions: 

First. "If it appear by the record expressly, or by neces- 
sary implication, that the cause of action was beyond the 
jurisdiction of the Court, or that the Court proceeded 
without notice to the parties, no presumption in favor of 
jurisdiction arises, and the judgment will be void.'' 

Second. **If the Court is not in the exercise of its gen- 
eral jurisdiction, but of some special statutory jurisdiction, 
it is as to such proceedings an inferior Court, and not aided 
by presumptions in favor of jurisdiction." (Id. and 2 
Cowen & Hill's Notes, n. 87, p. 779.) 

When a Court of record seeks to acquire jurisdiction, 
not in its ordinary mode, but by a course specially pointed 
out by statute, a strict compliance is necessary. There 
must be a strict compliance with the statutory mode, and 
the Court where the process was returnable must act upon 
proofs of the service presented in that Court, This is a point 
that is overlooked in the argument presented by the respond- 
ents. If we look through the authorities cited by the respec- 
tive counsel in this case, we find many cases where the subject 
of introducing proof aliunde is discussed. But the propo- 
sition, that the Courts have permitted to be proved in a 
subsequent proceeding, is not solely, that process was in 
fact served, but that theie tvas proof of sei'vice before tlie 
Court that rendei'ed the decree. Accordingly the evidence is 
usually spoken of as admitted in aid of the record, or to 
supply a lost or absent record, upon the same principle that 
in the case of lost instruments there can be no evidence of 
the terms of the agreement other than the contents of the 
writing, so in proving a judicial proceeding what transpired 
in the Court is the subject of inquiry. 

There arises a distinction between introducing proof to 
supply a lost record, or proof of what actually transpired 
in the Court to explain an ambiguity and in aid of the 
record, and offering proof of service, now for the first time, 
that sjiould have been made in the Court when the cause was 
tried. The latter is simply a proposal to construct a record 
nunc pro tunc from the memory of witness. But the Court 
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now has no control over that cause or its record, and cannot 
record thei-e the facts found in the course of this trial, and 
cannot make a record that will show that that Court had 
jurisdiction. 

A record when duly proved should import absolute . 
verity. It should import the same thing at all times, and 
wherever it is produced. But the rule contended for, un- 
der which the respondent offers to prove aliunde that James 
Heatherly admitted, after the judgment was rendered, that 
he had been served, would make a record subordinate to, 
and dependent upon, the memory of witnesses. Title 
would be made to rest, not upon service proved in Court 
where the matter was adjudicated and a sale decreed, but* 
upon ivhat can be proved by the memory of witnesses, about 
the service of process, whenever in future that record shall 
be produced as the foundation of title. 

The case of Trimble v. Longivorth (13 Ohio, 431), is 
directly in point not only on the vital questions in this case, 
but upon several of the positions taken in the argument. 
It was a bill to reform a decree. The case seems to have 

« 

been very carefully considered, and if the opinion of the 
Court be taken as sound law, it settles the following points : 

1st. The formal recital in a decree that the defendant 
was duly served, does not import absolute verity when in- 
consistent with the return or other proofs of service filed 
in the cause. 

2d. An attack, such as is here made upon a decree, is 
direct and not a collateral attack. 

3d. When jurisdiction of the person is put in issue, it 
must be proved by the record itself. 

4th. A recital in the decree " that notice has been given 
in due form of law," will not preclude a party from denying 
the jurisdiction in a suit brought to reform the decree. 

5tli. The return or other proof of service filed in the 
case is a part of the record, and in a case like the one under 
consideration the record itself shows that the Court had not 
obtained jurisdiction of the person. 

In Peck V. Straus (33 Cal. 687), referred to by coijnsel in 
the argument, the objection was that the affidavit of ser- 
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vice, 8tatin[^ that the person who served the process was a 
citizen twentj-one years old, did not aver that he was such 
when the service was made. That is, it does not appear 
but that he might have become a citizen or have become 
twenty-one years old since the service, and before making 
the affidavit. The case can afford us but little light. It 
differs from the one at bar in these particulars: 

1. The defendant in the original case had actual notice 
and an opportunity to defend if he chose. 

2. The aggrieved party does not state that the party serv- 
ing was not authorized, nor that himself was misled or 
prejudiced. 

3. He does not show that he had any defense, or could 
now make one if the case was opened. 

4. The record shows that all the papers contemplated by 
law in making a service, were actually delivered to the de- 
fendant personally. 

5. No claim for relief was made, except that the defend- 
ant was attempting to enforce the judgment; the plaintiff 
did not claim that it was for too great an amount, or that 
he could obtain a more favorable result if allowed to 
answer. 

If it had been the view of the Court that a strict com- 
pliance with the statute was not necessary, or that it need 
not be shown by the record, reference would have been 
made to the case of McMillan and Wife v. Reynolds (11 Cal. 
372), which must have been overruled to warrant such con- 
struction of the law. The same Court held, in a still later 
case, that a judgment was invalid when the Sheriff returned 
that he had served a copy, without stating whether or not 
it was certified; and it has uniformly been held by that 
Court, that when the statute points out a particular mode of 
service, the statute must be strictly followed. 

Other cases are cited, but I think none of them go to the 
extent of sustaining the decree sought to be reviewed. 
Reference to them must necessarily be brief. 

In Astor v. Grignon's Lessee (2 How. 319), it is said: *'The 
license to the administrator is full and explicit, showing 
what was considered on the petition and evidence, and that 
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every requisite of the law had been complied with before 
the order was made, by proof of the existence of all the 
facts upon which the power to make it depended." There 
was nothing in the record to contradict this, and this case 
scarcely goes further than to hold that when jurisdiction 
has been once acquired, error will not be presumed. 

Foot V. Stevens (17 Wend. 483), relates to the effect of a 
record where i< does not appear tvhat steps were taken to 
bring the defendant into Court, and the omission is declared 
to be '* a mere formal defect." It is not in point in a case 
where the mode of service is shown by the record. 

HartY, Seixas (21 Wend. 40), is also a case where the 
record is silent as to the mode of service. 

The case of Beno v. Finder (20 N. T. 298), presents the 
question whether a return to which the constable's name 
was subscribed by another, by the constable's direction, is 
sufficient, and does not touch any question under consider- 
ation. 

From a careful examination of all the authorities cited, I 
am satisfied that what was decided in regard to jurisdiction 
of the person, and the eflfect of the record, when this case 
was before the Court at the preceding term, is settled law 
both in England and America, and that a less stringent rule 
would be inconsistent with correct practice, and hazardous 
to rights of property. 

But if evidence aliunde could be received to supply the 
deficiency in the record, that offered in this case is insuf- 
ficient. The extraneous proof offered consists of an ad- 
mission contained in a pleading filed by James Heatherly 
in another cause, which admission does not state any time 
or place of service, and is excluded by § 60 of the Code. 
Further, the document containing the alleged admission 
shows that James Heatherly did not dwell, and had no 
"usual place of abode" in this State, and knew nothing 
of the suit until after the decree. The alleged admissions 
are as follows : 

First. An affidavit made in 1865, in which Heatherly de- 
poses that there ''was no personal service of the summons 

Vol. IV.— a 
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and complaint made upon this plaintiff in the action in 
which such sale was made." 

Second. A complaint filed by him in 1867 in which he 
says, ''The said defendants by their attorneys of record 
issued a summons, irregular in not running in the jiame of 
the State of Oregon, and void as plaintiff believes, and 
directed to the plaintiff, Mary J. Heatherly and others, 
commanding said plaintiff to appear in the said Court 
within the given time named therein, and answer said bill 
nan^ed therein, or they would take judgment for the sum of 
$7634 and interest, and prepared a certified copy of said bill 
and said pretended summons, and the Sheriff of said Lane 
County left the same with Mary J. Heatherly, wife of this 
plaintiff, who was then living separate and apart from him, 
thereby claiming to have served this plaintiff with notice 
of said suit. And plaintiff further alleges that at the 
time of commencement of said suit, and at the pretended 
service of said summons, and at the rendition of the judg- 
ment therein, hereinafter mentioned, this plaintiff was ab- 
sent from the State of Oregon and residing in Idaho ?fe)Ti- 
toi^, and continued to be until December, 1864, and denies 
all knowledge of the suit until long after judgment." 

The admission does not show the time or place of ser- 
vice, nor show whether it was the same transaction men- 
tioned in the Sheriff's return, no7^ tolio certified to the copies. 
The probabilities may be that a copy of the complaint was 
certified " by the plaintiff, his agent or attorney." But 
courts will not intentionally take jurisdiction of the person 
upon probabilities, and thus make up a record that is to 
import absolute verity against the person or the property 
of the citizen when it is uncertain whether he has notice. 
Proof is entirely wanting to show who certified to the copy 
mentioned. It may be that this same paper was left at Mr. 
Heatherly's house, and that Mr. Heatherly was deposing 
falsely in regard to his place of abode. But in the absence 
of proof this Court cannot assume that the copies men- 
tioned by Heatherly were certified by a particular person, 
nor that they are the copies mentioned in the Sheriff's 
return. In addition to this, is the vital point whether 
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proof of service was made in the Court that decreed the 
sale; and the other, equally fatal, that the allegations of 
the answer are no broader than the facts proved by the 
Sheriff's return, and these allegations cannot be enlarged 
by evidence. Since none of the allegations of the answer, 
in this respect, are put in issue by the replication (the want 
of knowledge of the existence of the Sheriff's return being 
treated as shown on the former appeal), not even a perfect 
judgment-roll could be properly put in evidence, because 
no issue of fact is presented on the point. 

A party is not allowed to state one case in his bill or 
answer and make out a different one by his proofs. {Boon 
V. Chil€8, 10 Pet. 209; 3 Wheat. 527; 6 Wheat. 468; 11 
Wheat. 103; 7 Pet. 274.) 

I infer that on the trial in the Circuit Court special atten- 
tion was not given to the latter point, for the Chief Justice 
says: "I think, also, in a case of this kind, where an issue 
has been made on the /ad of the regularity of service, that 
declarations of the plaintiff that he was duly served and 
had due notice of the suit in which the decree was rendered, 
may be given in evidence to support the regularity of the 
service and show jurisdiction." We have seen that the 
pleadings do not present such an issue of fact, and the 
evidence offered does not show an admission of service; 
and there is no pretense that proof other than the return 
was made in the Court that made the record. The practice 
contended for would inevitably impair the value of record 
evidence. 

There are many cases of defective service where Courts 
of equity have refused to interfere to disturb the judgment 
or decree, but upon the ground that the bill disclosed no 
equity in the plaintiff. Where it is disclosed by the bill 
that the decree prayed for would have no effect but to en- 
able the plaintiff to perpetuate a fraud or delay a creditor, 
equity declines to interfere; not on the ground that the 
defective service is held good, but that the Court has a dis- 
cretion which should only be exercised in favor of a meri- 
torious cause. 

There is nothing in the position taken by counsel that 
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the objection to the mode of service is technical. It is 
perfectly evident that Heatherly knew nothing of this suit 
until his land was sold; that if he has lost a chance to 
defend, it is because by a technical compliance with the 
statute the defendants have secured technical rights. The 
rule that requires a statute to be strictly pursued in order 
to obtain a right given solely by statute, is no more techni- 
cal than a rule that makes a deed evidence of title to land 
and excludes parol evidence of a sale, or the rule that ex- 
cludes parol evidence of the terms of a written contract. 
On the contrary, the effort to hold property by a decree 
and sale which the buyer knew was made during the 
absence and without the knowledge of the former owner, 
rests all its validity upon a technical compliance with the 
statute. Bights thus acquired are as purely technical as it 
is possible to imagine. JVJieii acquired they are entitled to 
full protection, but there is no intermediate standpoint be- 
tween a perfect right, and the absolute nullity that results 
from a failure to comply with the statute. 

If these defendants have strictly pursued the statute, and 
this is disclosed by their answer, and if they are chargeable 
with no fraud, either actual or constructive, they have 
obtained the mortgaged property, whether these plaintiffs 
had or had not knowledge of the proceedings. But if 
their answer lacks anything of showing such strict compli- 
ance in obtaining service, they have taken nothing by the 
proceeding. It is no objection that their proceeding is 
technical, or that one man's property is conveyed to another 
without his having actual knowledge of any suit. The 
present plaintiff was bound to know the law, and to know 
that if the present defendants complied with it, they could 
foreclose without personal notice to him. And.on the other 
hand, he may well claim that nothing short of a compliance 
with the statute shall affect him or his property. The 
decree sought to be reviewed by this suit contains the fol- 
lowing recital : 

**This cause coming on to be heard on the bill of com- 
plaint, and the defendant, though duly served with process, 
having failed to answer and made default," it is ordered. 



Sept. 1869.] Heatherly v. Hadley. 21 

Opinion of the Conrt — ^Upton, J. 

etc. I do not recollect that tliis recital was relied upon in 
the argument, as aiding the case made in the answer; but I 
allude to it here "because the effect of such recitals is dis- 
cussed in several of the cases to which the attention of the 
Court has been called. 

The law applicable to such recitals may be briefly stated 
to be, that, when the decree recites due service, and the 
return purports to set out the mode of service, and the mode 
set out is insufficient, the recital will not aid the return. 
{Randall v. Sawyer^ 16 111. 27; Moore v. Stark, 2 Ohio St. 
369; JUcMUlanv. Reynolds, 11 Cal. 372; Braley v. Seamon, 
3 Cal. 610; Anderson y. Bdl, 9 Cal. 321; Polardy. Wegner, 
13 Wise. 569; Sddenv. WtigJit, 1 Seld. 497; StT)ly v. Waffle, 
2 Smith, 198.) 

The decree and sale should be set aside for want of juris- 
diction in the Court rendering it over the persons of the 
appellants; and a decree of foreclosure rendered against 
James Heatherly, and the interests of ]!if ary J. Heatherly, 
in the mortgaged premises, for the amount found due, less 
the costs of this suit. 

NoTB. — The foregoing decision was rendered when the Conrt was com- 
posed of Boise, G. J., and Prim, Wilson and Upton, Justices. It was prob- 
at)ly overlooked in the publication of the decisions of the September Term, 
1869. 
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L, A. SEELT, Appellant, v. D. SEBASTIAN, JOHN 
FEASTEE, JAMES McCONNELL, NELSON Mo- 
CONNELL, B. V. SHORT, THOMAS HAEEIS and 
JESSE V. BOON, Respondents. 

JuBisDicnoN OF GoDNTT CoHMiBsioNEBS. — ^The Act of 1868, to facilitate the 
draining of lands in certain cases, only gives to the Board of County 
Commissioners jnrisdiction to locate a ditch where there is none. The 
Commissioners are not authorized to tap the ditch of an adjoining pro- 
prietor and assess damages and benefits to such proprietor. 

Compensation toe tapping Ditch albeady Duo. — ^The compensation men- 
tioned in $ 8 of the Act for the appropriation of an existing ditch, is in 
the nature of a contribution, and is distinct from the damages which the 
Commissioners are authorized to assess for the cutting of a new ditoh. 

Public Use. — By public use is meant for the use of many, or where the 
public is interested. 

Appeal from Clackamas County. 

The bill alleges in substance that petitioner is the owner 
of certain lands in Clackamas County, in what is known as 
Black Creek Swamp; that some years since, wishing to 
drain these swamp lands, he obtained the consent of the 
owners of the lands lying on the natural outlet of these 
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swamp lands, to construct a ditch through their hinds to 
drain these lands. That he constructed such ditch at a 
large outlay, to wit, about 11800, and extended the ditch 
from the lands below this swamp through his swamp lands, 
with side ditches to the main ditch ; that respondents own 
lands lying above his in this same swamp, and which, if 
drained, must be drained through his (plaintiff's) land, and 
that in January, 1869, these respondents petitioned the 
County Court of said county of Clackamas to appoint Com- 
missioners to locate a ditch through the said lands of peti- 
tioners to drain their lands. This proceeding was under 
Act of 24th October, 1868. The Commissioners met and 
located such ditch, appropriating for that purpose the main 
ditch of petitioner already dug through his lands, and con- 
necting with the ditch he had constructed through the lands 
of the proprietors below him on the outlet. They awarded 
$100 damages to petitioner, which sum was paid into Court 
by respondents and was received by petitioner. Petitioner 
claims that by virtue of the eighth section of the said Act 
of October 24, 1868, the respondents having tapped and 
used his ditches are bound to contribute to pay him for the 
construction thereof a reasonable compensation, which he 
claims should be in proportion to their mutual benefits de- 
rived from its use in draining their lands. 

Bespondents claim tbat the award of damages assessed 
to the petitioner, of one hundred dollars, is the legal com- 
pensation intended by the statute. 

The bill was dismissed in the Court below and appellant 
appeals to this Court. 

e7. H. Stinson, for Appellant. 

The statute to facilitate the draining of lands in certain 
cases (Laws 1868, 21) is in derogation of the rights of 
private property. It takes an interest or estate in one man's 
lands and conveys it to another without the owner's con- 
sent, and unless such procedure be for the public good, al- 
though compensation be made to the owner, the statute is 
unconstitutional and void. (Const, of Oregon, Art. 1, § 18.) 

That the applicant has ''land so situated that it requires 
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draining," and that some "person or persons owning lands 
adjacent thereto object to ditches being cut on their land," 
are jurisdictional facts; and unless they appear upon the 
face of the petition, the County Court can have no juris- 
diction. 

The statute being in derogation of the rights of private 
property, and by it a special power being gi-anted to the 
County Court, the County Court must pursue the statute 
strictly, and exercise no power not specially granted there- 
in, and as the statute does not grant to the County Court 
the power to appoint Commissioners to assess a compensa- 
tion for ditches already dug, the County Court cannot 
assume such power. {Sharp v. Spear, 4 Hill, 76; Spear v. 
Johnson, 4 Hill, 92; GUbei't v. Columbia Turnpike Co., 3 
Johns. Cas. 107.) 

lu the present case, as the County Court had no jurisdic- 
tion to appoint Commissioners, and consequently said Com- 
missioners when appointed had no power to act, the assess- 
ment of damages for opening a ditch on appellant's land 
and the payment of such assessment into the County Court 
and its reception by appellant conveyed no title or right of 
easement in appellant's land, but the opening of such ditch 
upon the land of appellant was a trespass, and the receiving 
of such assessment of damages by appellant was but a waiver 
of the damages which appellant might have received in an 
action at law. (1 Washb. on Real Property, 14; 2 Washb. 
on Eeal Property, 24, 25, 27, 37 and 67; Filcher v. Turin 
Pkinlc Road Co,, 10 Barb. 436; Gardner v. Mayor of Troy, 
26 Barb. 423; AUen v. Mayor of New York, 4 E. D. Smith, 
404.) 

The statute to facilitate the draining of lands in certain 
cases (Laws 1868, 21) provides in g 4 that the Commissioners 
appointed to locate a ditch to be dug by the applicant 
across the lands of another, in assessing the damages done 
to the land by the opening and use of such ditch, shall take 
into consideration the benefits (if any) such ditch will be 
to the aforesaid lands, and equity following the law, when 
a ditch is already dug and tapped and of mutual benefit to 
all parties using it, will enforce contribution under § 8. 
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(Campbell v. Meisei', 4 John. Ch. E. 334; Stephens v. Cooper, 
1 John. Oh. B. 425; Secrundh v. T/iompson, 9 Pick. 31.) 

Logan, SJwlUucIc & Killen, for Kespondents. 

However informal the proceeding in the County Court 
may have been, and although the Court may even have had 
no jurisdiction to do what it undertook to do, appellant is, 
by having received the one hundred dollars paid into Court 
by respondent under the award of the Commissioners, with 
full knowledge of what it was paid to him for, estopped 
from maintaining this proceeding, and especially is he so 
estopped when he has not refunded the money or offered so 
to do. (Story Eq. Jur., gg 1546-1549; 1 Bedfield on B. E. 
362.) 

Independently of any proceeding in Court, treating the 
Clerk as agent for respondent in the payment of the money, 
we have a written grant of an easement through appellant's 
land and the right to flow water into his ditch, for a valu- 
able consideration. And to strengthen this view of the 
matter, this receipt or contract makes special reference to 
the proceedings of the County Court and of the parties, 
and must be construed with reference to them. They are 
a part of the things done, 

"Drain on land of another is easement and can only be 
created by deed, although licensee may have spent money 
and done work." (Gale & Whately on Easements, 12, 14, 
note 16 and 17; 11 111. 164.) The complaint does not 
state facts sufficient to constitute a cause of suit, entitling 
plaintiff to an injunction. (37 N. H. 254, and cases cited.) 

By the Court, Boise, J. : 

The statute says: **Any person whose land is so situated 
that it requires draining, and when any person or persons 
owning land adjacent thereto object to ditches being cut 
or dug on their land, may make application in writing to 
the County Court of his county, at a regular session thereof, 
for the right of way, etc., and privilege to cut a ditch," etc. 
When this application is made, the County Commissioners' 
Court shall appoint Commissioners to locate such ditch 
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and assess the damages to the owners of the land through 
whose land the ditch is to be cut — but '*in assessing such 
damages thej shall take into consideration the benefit that 
such ditch will be to the aforesaid lands" through which the 
ditch is to be cut. 

This statute is intended to provide for cutting a ditch 
where there is none; the work is to be done by the peti- 
tioners to the County Court, and it is only in this matter 
that the Commissioners have jurisdiction. They have no 
jurisdiction to lay out a ditch over a ditch cut by an ad- 
joining proprietor; and byway of damages, assess the com- 
pensation of the owner of the ditch, so appropriated, by 
tapping his ditch. 

This compensation is provided for in the eighth section of 
the Act, and is distinct from the damages which the Com- 
missioners are directed to assess for the cutting of a new 
ditch. We think this compensation named in § 8 is in 
the nature of a contribution, and is a proper matter for a 
suit in chancery, where all the parties interested in and 
using the ditch for their common benefit, may be made 
parties and compelled to pay their equitable share. 

It has been insisted that this Act is unconstitutional, as 
it provides for taking private property for private use (and 
not for public). We think there is nothing in this point. 
By public use is meant for the use of many, or where the 
public is interested. 

Suppose a large marsh is situated in such a manner that 
the miasma arising therefrom affects the public health of a 
large number of people. To provide for its drainage would 
be a matter of public concern, and could be regulated by 
law. So if draining of large swamps would add largely to 
the area of valuable lands in the State and increase its re- 
sources, it w6uld be the proper subject of legislation; and 
it has been the practice of all States to legislate on this sub- 
ject, and encourage the drainage of these lands, both as 
contributing to the public health and agricultural advance- 
ment of the country. They are often so situated that their 
redemption is impossible by private enterprise, and the 
State may then contribute to that end. Millions of acres of 
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such lands have been redeemed in this country and in Europe 
at the expense of government, and we think there can be no 
question but what our Legislature has this authority, which 
has been sanctioned by the usage of the whole civilized 
world. 

Judgment will be reversed and a new trial ordered. 



SUSANNAH BAMFOBD, Appellant, v. JAMES BAM- 
FORD, Sr., JAMES BAMEOED, Jr., and G. W. 
McBEIDE, Respondents. 

DkGBEE DOK8 NOT CONFEB LeOAL OB EQUITABLE BlOHT TO PboPEBTT, WHEN. — 

In a sait for a divorce, where the comphiiut contaius uo allegations 
concerning property and the decree contaius nothing on the subject, the 
party at whose prayer the decree is granted does not acquire either 
a legal or equitable right to the property of the adverse party by the 
decree. 

Judgment BoLii should contain a Descbiption. — ^When real property is 
transferred from one party to another by a decree granting a divorce, the 
judgment-roll should contain a description of the land transferred. 

Invkstiqation must be had in the same Suit. — Although a Court may first 
pass upon the question of granting or denying the divorce and after- 
wards investigate and determine the issues concerning property, the 
subsequent investigation must be had in the same suit. 

Final Deobke cannot be Disturbed.— The decree of divorce having become 
final cannot be disturbed, unless by a suit in the nature of a bill of 
review. Where one seeks to open a judgment or decree, it should be 
shown that the party applying is without fault, or that the fault is excus- 
able. It is not a sufficient excuse that the defendant had executed a 
fraudulent conveyance to a third party before the suit for divorce was 
begun. The statement of an opinion or conclusion is not sufficient. 

Amending Pleadings. — Discretion in regard to amending pleadings is in the 
Circuit Court. 

Appeal from Linn County. 

The plaintiff having previously obtained • a decree of 
divorce brings this suit to obtain from her former husband, 
James Bamford, Sr., and his assigns, certain real and per- 
sonal property. The suit for the divorce was commenced 
by her in 1869, and in March of that year a divorce was 
decreed in her favor. It does not appear that the complaint 
in the divorce suit contained any allegations in regard to 
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property, and the decree there rendered does not refer to 
that subject. 

The plaintiff now charges that in January, 1868, her then 
husband, James Bamford, St., owned certain parcels of 
land which she describes, and certain personal property of 
the value of $1430, described in the complaint, and that, 
knowing that this plaintiff contemplated suing for a 
divorce for cause then existing, James Bamford, Sr., with- 
out consideration, and for the purpose of fraudulently pre- 
venting her from obtaining a share of said property by such 
suit, transferred the property to the defendant, Jatnes Bam- 
ford, Jr., his son by a former wife. That the said property 
was thus tiiken by said Bamford, Jr., in trust for said Bam- 
ford, Sr., for the fraudulent purpose aforesaid. That on 
October 2, 1869, said Bamford, Jr., conveyed said property 
to the defendant, G. W. McBride, the said Mc Bride having 
notice of the nature and purpose of the former conveyance. 
That all said property was acquired by the joint labor of 
the said Bamford, Sr., and this plaintiff during their mar- 
riage. That no provision has been made for her, nor for 
her four children, the issue of *said marriage. That at the 
time of commencing and prosecuting the said suit for a 
divorce, "the situation of said property was such that she 
could not successfully claim and enforce her rights to a 
share of it in said suit." 

It was shown in evidence on the trial, although not spe- 
cifically alleged in the complaint, that the consideration for 
the transfer from Bamford, Jr., to McBride was five promis- 
sory notes payable to Bamford, Sr., four of them for $450 
each, being payable in seven, nine, eleven and thirteen 
years respectively, and one of them for 1900, payable in 
seventeen years, the notes being secured by a mortgage on 
the premises; and that Bamford, Sr., is still in possession 
of the said parcels of land. 

The appellant asked a decree setting aside the transfers 
above named as fraudulent; that a partition of said lands 
be decreed, giving her one-third thereof, and for a decree 
against Bamford, Sr., for her support. 

The Court below denied the relief prayed for. 
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F. A. ChenoivefJi, for Appellant. 

It is never necessary, and not always proper, to settle ali- 
mony at the time the divorce is decreed. (2 Bisli. on MaiT. 
and Div., §g 497 and 490, and note 4, g 487.) Appellant 
was prevented by the fraudulent conduct of respondents 
from procuring alimony at the time the divorce was de- 
creed, and she ought not lose thereby her right to such ali- 
mony. (2 Bright. Hus. and W. 360; 2 Story Eq. Jur. 14; 
6 Johns. Ch. E. 25.) 

When the divorce was gi-anted appellant had (Civ. Code, 
g 495) a title in and to one-third of the land of respondent 
Bamford, Sr., and there could be no discretion in the Court 
as to this third, nor as to the personal property of such 
respondent, so long as it was covered up. (2 Bish. on 
Marr. and Div., gg 514, 524.) 

Courts of equity will entertain original jurisdiction in 
suits for alimony after the divorce suit, has terminated. (2 
Barb. 377; 2 Bish. on Marr. and Div., gg 357, 358, 359, 381, 
382, 350, 737, 738; 2 B. Monroe, 142; Galland v. GaUand, 
Law Beg. Aug. 1870.) 

The facts stated are sufficient to entitle the plaintiffs to a 
review and modification of the decree in the divorce suit. 
(Civ. Code, g 377.) 

The prayer for general relief is sufficient. If the com- 
plaint was defective, the objection should have been made 
before the issues of fact were made up. (33 Barb. 238; 6 
Barb. 557.) 

JV. Lair Hill, for Respondents. 

1. So far as the plaintiff seeks relief in the nature of a 
decree of alimony, the relief sought is merely incidental or 
collateral to a subsisting relation of husband and wife, or a 
proceeding to dissolve that relation, and was wholly within 
the jurisdiction of the Court in the divorce suit. (Civ. Code, 
gg 496, 497; Bish, Marr. and Div., g 350 et seq.) 

So, also, might that Court have investigated the convey- 
ances of property, claimed in this suit to have been fraud- 
ulent; because such an investigation would have been a 
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necessary step in the inquiry concerning the faculties of the 
husband, which must precede the decree of alimony. And 
since the Court had jurisdiction in the whole matter, it had 
power to bring before it all parties necessary to a final de- 
termination of all the questions involved. (Civ. Code;^ g 380; 
StoryEq. PI., §72e^s€g.) 

It is difficult to perceive, upon principle, why a suit for 
divorce should be an exception to this rule; and we have 
been unable to find any decision of a case denying its appli- 
cation to such suits. Courts of equity do not administer 
justice by halves. 

2. If the appellant has any title to the land in controversy, 
she acquired it by virtue of the peculiar statute of this State, 
and it is a legal title (Civ. Code, § 495, as amended in 1855), 
and the appellant had a plain, speedy, and adequate remedy 
at law; for she could bring ejectment for her undivided 
share. (Civ. Code, g 313; Carpeyitiery. Webster, 27 Cal. 524.) 

And in her action of ejeotment she could attack the alleged 
fraudulent conveyances. (JacJcson ex dem. Van Buren, 18 
Johns. 425; Chautauque County Bank v. Bisley, 19 N. Y. 369; 
Dallam v. Benshaio, 26 Mo. 633; Picker v. Ham et ai., 14 
Mass. 137.) 

3. Nor can this suit be maintained as a suit to remove a 
cloud from appellant's title; for such suit cannot be main- 
tained except by a person in possession, (Civ. Code, g 500; 
Meade v. Black, 22 Wise. 241.) 

And for the same reason the case must fall, as to the 
prayer for partition. (Civ. Code, g 419.) 

4. But passing over all these jurisdictional objections, 
there is no cause of suit stated in the complaint. At the 
time of the conyeyances by Bamford, 8r., appellant had no 
legal or equitable interest in the premises, except her in- 
choate right of dower, which was not in any way affected 
by the transaction. And there is no allegation that the 
grantee, or even the grantor, had any knowledge that she 
contemplated proceeding to obtain a divorce. The mere 
general allegation that the transaction was fraudulent, with- 
out specifying the particular circumstances making it fraud- 

VoL.IV.— 3 
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ulent, was no Hufficient charge of fraud. {Butlei^ v. Vide, 
44 Barb. 166.) 

And even this general charge, the referee finds, is not 
proved. So that even if the judge of the Court below had 
not found that the complaint did not state facts sufficient to 
constitute a cause of suit, the decree must nevertheless have 
been the same; for there was a trial upon the issues of fact, 
and the report of the referee, (which is the same in this re- 
spect as a verdict — Civ. Code, g 226) shows that there was 
no proof of fraud; and it is well settled that mere want of 
consideration is not a sufficient ground for setting aside a 
bona fide conveyance. (Beale v. Warren et cd., 2 Gray, 447.) 

Upon either of these grounds, the suit might properly 
have been dismissed. 

By the Court, Upton, J. : 

The principal questions presented in this case arise from 
the omission of the plaintiff to present the facts in the suit 
for divorce and to ask in that suit for the relief now de- 
manded. 

Section 495 of the Code, as amended in 1865, is as fol- 
lows: 

** Whenever a marriage shall be declared void or dissolved, 
the party at whose prayer such decree shall be made shall, 
in all such cases, be entitled to the one undivided one-third 
part in his or her individual right in fee, of the whole of 
the real estate owned by the other at the time of such de- 
cree, in addition to the further decree for maintenance pro- 
vided for in § 497 of this Act; and it shall be the duty of the 
Court in all such cases to enter a decree in accordance with 
this provision." , 

The provision is comparatively new, and has not pre- 
viously been before this Court for construction. It is 
claimed by the appellant, that the last clause of this sec- 
tion may be complied with, in any case, whether the com- 
plaint states facts in regard to property or not, by inserting 
in the decree a clause, general in its character, to the effect 
that the prevailing party is entitled to one undivided third 
part of the real property owned by the other at the time of 
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the decree. That it is, therefore, no longer necessary to 
state in the complaint what lands the defendant owns, or 
that the defendant owns real estate, the Court being in duty 
bound to insert such clause in regard to real property in 
every decree by which **a marriage is dissolved or declared 
void." And that, since equity will treat that as done which 
ought to have been done, upon the rendition of the decree 
the party at whose prayer it is granted becomes entitled if 
not in law at least in equity to one-third the real property 
of the wrongdoer. 

I cannot think this was the intention of the Legislature, 
and I am unable to agree with the plaintiff's counsel in his 
attempt to deduce that conclusion from the last clause of 
the section. If that clause had been omitted the construc- 
tion contended for would be less difficult to maintain. I 
think this provision as to the duty of the Court, was intended 
to prevent such construction, and was added for the purpose 
of preventing uncertainty and inconvenience to the public 
which would be likely to result from a mode of. adjudication 
that would leave such indefiniteness in a record affecting the 
title to real property. If it was the design that granting a 
decree of divorce should, in every case, have the effect to 
transfer one-third the real estate of the party in fault, with- 
out specifying particular parcels, there would be no necessity 
for requiring the Court to enter anything in the decree on 
that subject. The desired res^llt would be produced by the 
law and not by the formal words entered in the decree. If 
that is the construction, the last provision may be stricken 
out without altering the effect of the statute. In an ordi- 
nary action, a party becomes "entitled," and it is "the duty 
of the Court in all such cases to enter" a judgment for the 
relief to which the party becomes entitled. But if the party 
permits a judgment, which does not afford all the relief he 
was entitled to claim in the action, to become final, the 
party suffers by the omission; and a Court can only grant 
such relief as is warranted by the facts stated in the plead- 
ings. Since in a divorce suit the Court is required to enter 
a decree for the property, it does not seem consistent to 
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hold that a party obtains property by the suit that is not 
mentioned in the decree. 

The statute, before the amendment, did not provide for 
transferring real property by means of the decree, to the 
prevailing party, in fee; and it seems to be the leading ob- 
ject of the amendment to provide for making such transfer. 
As the decree is to have the effect to transfer real estate 
from one person to another, and is to be one of the muni- 
ments of title from its entry, it seems entirely reasonable 
that it, or the judgment-roll, of which it forms a part, 
should contain a description of the land thus transferred. 
And this is necessary if we would make the record in this 
class of cases analogous to records made in other suits 
affecting the title to real estate. I cannot doubt but that 
it was the intention of the Legislature, in making it the 
duty of the Court "to enter a decree in accordance with 
this provision," to require as great degree of certainty to 
be expressed in the record in regard to the particular par- 
cels of property thus transferred as is required in ordinary 
conveyances. The object of the section as amended is to 
enable a party to obtain certain rights through the medium 
of a Court. 

To enable the Court to act judicially on the subject of 
property, it must appear in the complaint that the party has 
property; otherwise, there being nothing alleged, there is 
nothing to determine in respect to property, and nothing 
before the Court upon which to base a decree in this par- 
ticular. If nothing is stated concerning property, or if, as 
is frequently the case, for the purpose of affecting the sub- 
ject of custody of children, it is alleged in the complaint 
that the defendant has no property (it being in fact true), 
it can hardly be deemed a case within this section. Cer- 
tainly, in the latter case, the construction contended for 
would require the Court to decree concerning that which 
does not exist, in contravention of the maxim, that the law 
does not require a vain thing. 

If these views are correct, the plaintiff has not acquired 
either a legal or equitable right to the property by the de- 
cree of divorce. 
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The authorities cited to show that alimony is not always 
settled at the time the divorce is decreed, do not go to the 
extent that is claimed in this case. None of them go 
further than that the Court may first pass upon the ques- 
tion of granting or denying the divorce, and afterwards, in 
the same suit, investigate and determine the issues concern- 
ing property. The present proceeding must be treated as 
an original suit; the decree in the suit for divorce having 
become final, cannot be disturbed, nor can any further pro- 
ceedings be had in that suit, unless by a suit in the nature 
of a bill of review. The facts stated in this complaint do 
not authorize the Court to review that decree. It is not 
shown that the alleged fraud has been discovered since the 
trial of the divorce suit, nor that the plaintiff has discov- 
ered proof since that time. The plaintiff should have shown 
some sufficient excuse for not claiming the property at that 
time. When one seeks to open a judgment or decree, it 
should be shown by a statement of facts that the party ap- 
plying is without fault, or that the neglect is excusable. 

The statement that '*the situation of the said property was 
such that she could not successfully claim or enforce her 
rights to a share of it in said suit," is relied upon in this 
particular, and more especially inasmuch as the defendant 
filed an answer without objecting to the form of the allega- 
tion in the complaint. But this statement contains no alle- 
gation of fact. There is nothing in it upon which the 
defendant could, by his denial, present an issue of fact. If 
the situation of the property is shown, it is shown by other 
allegations of the complaint and not by this. This simply 
states the opinion or conclusion that the facts could not be 
set up in the divorce suit. In other words, it is an attempt 
to state the law, and I think it states the law incorrectJy. 
As between the plaintiff and her husband, she had a right 
in her complaint to make an exhibit of her husband's pecu- 
niary condition in order to lay the foundation for obtaining 
alimony. And if tliat proceeding raised issues that could 
not be determined "without prejudice to the rights of oth- 
ers," by § 40 of the Code the Court had power to ** cause 
them to be brought in." And by gg 242 and 397: **In an 
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action [or suit] against several defendants the Court may 
in its discretion render judgment [or decree] against one 
or more of them, whenever a several judgment [or decree] 
is proper, leaving the action [or suit] to proceed against 
the others." 

It necessarily follows either that the wife may proceed 
against the husband aloiie, in the divorce suit to obtain ali- 
mony, on the ground that those who have purchased are 
not necessary parties, or that she may compel them to ap- 
pear in that Court to defend. If it be true that their claim 
to the land is fraudulent and void she would have been 
entitled, if successful in her suit for divorce, to obtain a 
share of the land and to have it decreed to her in the di- 
vorce suit. If she believed their claims void she had a 
right to proceed against the husband, treating the land as 
his property, and if issue was taken on the point whether 
or not it is the husband's property, no reason can be per- 
ceived why that issue may not be tried in a suit for divorce. 
The question whether third parties claiming as purchasers 
are necessary parties is not important in this connection. 
It is sufficient that, if they are necessary parties, they may 
be joined. 

It appears from the transcript that the questions of fact 
relating to the rights of the parties were investigated on the 
trial of this cause in the Circuit Court, and it is claimed 
that defects in the pleadings should be disregarded as not 
affecting substantial rights. I am of opinion that the 
defect is such as cannot be disregarded under that rule, 
and that the complaint cannot be sustained without amend- 
ment. The power to permit amendments to pleadings is 
deemed a discretionary power vested in the Circuit Court. 
It does not appear that leave to amend has been applied 
for in the Circuit Court, and it certainly would not be in 
harmony with the spirit of our system of jurisprudence 
for this Court to retry the cause upon issues that have never 
been presented in the Circuit Court. 

This Court is clearly of opinion that the facts set forth 
in the complaint are not sufficient to enable the Court to 
pass finally upon the merits of the case sought to be pre- 
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sented, and that it is not within the province of this Court, 
upon an application originating here, to permit such amend- 
ments as would brin^ the merits of the case before us for 
adjudication. It is also thought by a majority of the Court 
that the contrariety of opinion that has prevailed as to the 
construction and effect of g 495 of the Code as amended, 
to some extent excuses failure to apply before trial in the 
Circuit Court for leave to amend; and since the dismissal 
of this suit on the ground that the complaint does not state 
sufficient facts, would leave the real controversy undeter- 
mined, and probably open to another proceeding, it is 
deemed proper, under the peculiar circumstances of the 
case, to direct the case to be remanded to the Circuit Court 
for further proceedings, in order that the appellant may ap- 
ply to the discretion of that Court for leave to amend her 
complaint. 



JOHN TORKENCE, Eespondent, v. WILLIAM STEONG, 
Administrator op the Estate of AMOET HOL- 
BEOOK, Deceased, Appellant. 

Defeksb when oannot be Deiiitbbed to. — When a defense is set forth in 
proper form, containing facts within itself sufficient to constitute a de- 
fense, it cannot be demurred out. It may, if false, be stricken out on 
motion. 

Statttte of Limitations. — A payment by an attorney of the principal or in- 
terest on demands collected by him for his client prevents the operation 
of the Statute of Limitations to bar the client's right of action against 
such attorney for collections retained by him. 

JuBT ABE Pbesumed TO FiND. — The jury are presumed to find every material 
allegation in the complaint in favor of the plaintiff, where a general ver- 
dict has been rendered in his favor in the Court below. 

Appeal from Multnomah County. 

The facts are stated in the opinion of the Court. 

Strong & Trimble, for Appellant. 

A part payment of a debt to take it out of the Statute of 
Limitations must be on account of the particular debt for 
which the action is brought and must be made only as a 
part payment of a larger debt. Unless it amounts to an ad- 
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mission that more is due, it cannot be regarded as an ad- 
mission of a still existing debt; and in the absence of con- 
clusive testimony it will not be regarded as au admission 
of any more debt than it pays. (3 Parson on Con. 67, 69, 
71; 2 Qreenl. on Ev., § 445; Ang. on Limit, g 244.) The 
payment of money on an account is no admission of an un- 
settled account beyond the amount paid. (3 Parson on Con. 
67, and note 1.) 

The statute (Civ. Code, g 25) fixes the time when the 
Statute of Limitations commences running in case of pay- 
ment of principal or interest, and shows that it has reference 
to the part payment of a debt as contradistinguished from an 
open or unsettled account. The demand of respondent 
against Holbrook was not a debt and the payments made by 
the latter were not payments of either principal or interest 
of a debt. 

Moneys collected on debts of another are not matters of 
open and running account within the statute. {Maury v. 
Mason, 8 Porter, Ala. 211; 2 U. S. Eq. Dig. 264.) To con- 
stitute mutual accounts there must be items within the 
period limited by statute on both sides of the account. 
(Oulick V. Turnpike Co., 2 Green, 545; 5 U. S. Dig. 365.) 
Where one receives several debts of another for collection 
and collects them at different times, the amounts received 
on the respective debts are distinct debts from the collector 
to the owner, and the fact that one debt so collected has 
been paid to the owner does not prevent the collector from 
setting up the statute in bar of an action for the recovery 
of the others; nor will the payment of one debt to the owner 
constitute an admission of another. (8 Porter, 211; 2 U. S. 
Eq. Dig. 264.) Where payments on account are made by 
one party, for which the other gives credit, it is an account 
without reciprocity, and only upon one side. Payments do 
not constitute a part of a mutual account. (Ang. on Limit., 
g 149; 7 Halst. E. (N. 8.) 339; BenneU v. Davis, 1 N. H. 
19; Kimball v. Brown, 7 Wend. B. 322; 35 Cal. 122.) Mere 
disconnected accounts are not such running accounts as will 
take a case out of the Statute of Limitations. {Green v. 
Caldeleugh, 1 Dev. & Bat. 320.) 
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It is contended by respondent that the relation of trustee 
and c^tui que trust existed between Holbrook and respond- 
ent and that the Statute of Limitations does not apply in 
such a ease. Constructive trusts, resulting from agencies, 
partnerships and the like, are subject to the Statute of Lim- 
itations. (Farman v. BrooJcs, 9 Pick. 243.) 

The trusts intended by Courts of equity not to be reached 
or affected by the Statute of Limitations are those techni- 
cal and continuing trusts which are not at all cognizable at 
law, but fall within the exclusive jurisdiction of a Court of 
equity. (Murray v. Cosier^ 20 John. E. 583; Finney v. Coch- 
ran, 1 Watts & Serg. 112; 5 U. S. Dig. 349; 48 Penn. 518.) 

The Statute of Limitations may be pleaded by an attor- 
ney in a suit brought against him by his client. {Hicox v. 
Hicox, 13 Barb. 632; 7 Greenl. on Ev. 298; 5 Hill, 398; 48 
Penn. 518, 524.) Such action must be brought within six 
years after the -money is received. The fact that a demand 
was not made within six years before suit is brought will 
not save the statute. {Stctfford v. Richardson^ 15 Wend. E. 
392; 1 Am. Leading Cas. 707; 6 Hill, 398; 31 111. 398.) 

The Circuit Court has no power to appoint a guardian ad 
litem in the case of lunatics. This control is vested exclu- 
sively in the County Court. (Civ. Code, g 869.) 

Page & Thayer^ for Eespondents. 

The facts set out in the complaint show that the statute 
could not have run and the plea admits those facts. (Strong 
Eq. PL, § 754.) 

Pleadings in such cases should conform to equity plead- 
ings at common law. (36 Barb. E. 628; 19 Cal. 476.) 

The transaction described in the complaint was in the 
nature of a continuing trust, and the statute would not 
begin to run until after a demand was made. (19 Cal. 173; 
7 Wend. E. 322; 5 Barb. E. 585; 5 Hill, g 398; 2 Sandf. 
R. 142; 36 Barb. E. 662; 39 Barb.»E. 634; Aug. on Limit. 
170, 175, 176, 177.) Defendant's liability was upon an ex- 
isting contract upon which partial payments had been made, 
and in such cases the period of limitation is from the time 
those payments are made. (Civ. Code, §3.) 
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The plaintiff's plea, if true, is still no bar. He says the 
cause of action and each of them *' accrued" to the plaintiff 
more than six years before the death of said Holbrook and 
the commencement of this action. This is bad in form. 
(Ang. on Limit. 303; 2 Hill, 59; 15 Pick. 302; 20 How. U. 
S. 149.) But if correct in form the action may be main- 
tained, as having accrued only from the time of the pre- 
sentment of the claim and the refusal of the administrator 
to allow it. (27 Cal. 274.) 

By the Court, Thayer, J. : 

This is an appeal from a judgment recovered in the Cir- 
cuit Court, Multnomah County. It was an action to recover 
money. The plaintiff, John Torrence, alleged in his com- 
plaint that Amory Holbrook died infcestate on the 26th day 
of September, 1866, and that William Strong was, on the 
1st day of October, 1866, duly appointed his administrator 
and had duly qualified, etc., and as such administrator was 
made defendant. 

It was also alleged that on the 30th day of November, 
1858, in the lifetime of said Holbrook, the plaintiff retained 
and employed him, as his general attorney, for certain fees 
and rewards, to do and perform such business appertaining 
thereto as plaintiff might thereafter request, and that said 
Holbrook undertook and promised to fulfill his duty in rela- 
tion thereto. That said Holbrook, in pursuance of such 
retainer and employment, received for collection certain 
notes and obligations belonging to plaintiff and which were 
placed in his hands. That a part of the notes, etc., Hol- 
brook has returned to plaintiff; others he had collected, a 
part of the proceeds of which he had not paid over. The 
plaintiff filed with his complaint an exhibit which he 
alleged to be a correct statement of the transactions, in 
which he charged Holbrook for the notes delivered and 
moneys collected thereon and money placed to his credit, 
and credited him with the notes returned and moneys paid 
over, and which contained the dates of the several transac- 
tions. Plaintiff also alleged that there was a balance due 
him thereon of 14606. 26« and that he had regularly pre- 
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sented the claim to the defendant as administrator and pay- 
ment had been refused by him. « 

The defendant filed an answer denying some of the allega- 
tions in the complaint ; also claimed payment ; admitted 
the payments credited Holbrook in complaint ; set up cer- 
tain counter claims, and interposed as a defense the Statute 
of Limitations. 

Plaintiff demurred to the defense or plea of the Statute of 
Limitations, and the Circuit Court sustained the demurrer ; 
he then filed a reply denying the other matters of defense 
and counter claim set forth in the answer. 

The case afterwards came on for trial before the Court 
and a jury duly empaneled. When the cause was called for 
trial, the defendant filed an affidavit setting forth that the 
plaintiff was insane, and insisted that the trial should be 
postponed. The plaintiff's counsel thereupon applied to 
the Court for the appointment of a guardian ad litem for 
plaintiff, and the Court appointed one accordingly. The 
trial then proceeded, and the jury returned a verdict of 
$3092.62 in favor of tbe plaintiff, upon which judgment was 
afterwards entered against the defendant generally, with 
costs of action. 

The appellant claims that the judgment of the Circuit 
Court is erroneous in several particulars, which he specifies 
in his notice of appeal. They are principally as follows: 

That the complaint does not contain facts sufficient to 
constitute a cause of action; 

That the Court erred in sustaining the plaintiffs demurrer 
to the part of the defendant's answer which avers as a de- 
fense the Statute of Limitations; 

That the Court erred in rendering judgment generally 
against the defendant; and, 

That the Court erred in proceeding to try the action when 
it appeared that the plaintiff was insane. 

Only two of the points assigned as error were earnestly 
insisted upon in the argument, and in the opinion of this 
Court they are the only questions in the case that raise any 
doubt as to the legality of the proceedings in the Court 
below. The complaint unquestionably contains facts suffi- 
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cient to constitute a cause of action, and we can see nothing 
in^the question regarding the insanity of the plaintiff which 
can affect the judgment. Questions of that character must 
be raised by a plea in some form. The defendant certainly 
could not take advantage of it by objection or motion. The 
order appointing a guardian ad litem was an unnecessary 
proceeding, and perhaps not warranted by law, but it could 
not have affected any substantial right of the defendant. 
The question of plaintiff's insanity was not really before 
the Court, and when suggested in the proceeding should 
have been disregarded. 

The defendant's plea of the Statute of Limitations was 
not demurrable; as a matter of strict legal right, the de- 
fendant was entitled to the plea. 

The Code provides that a defendant may set forth by an- 
swer as many defenses and counter-claims as he may have; 
and when a defense is set forth in proper form, containing 
facts within itself sufficient to constitute a defense, it can- 
not be got rid of by demurrer. 

It may be stricken out on motion if false, but cannot be 
demurred out. The respondent's counsel, however, insists 
that it affirmatively appears that the plaintiff's cause of ac- 
tion was not barred by the Statute of Limitations, and that 
if the defendant's plea of the statute had been permitted to 
stand it would not have availed him. There has been no 
statement or bill of exceptions in the case returned, and 
this Court can only examine the ordinary record proceed- 
ings. 

It appears from the complaint that the plaintiff's cause of 
action arose out of the contract made with Amory Holbrook, 
November 30, 1858 ; that at that date the plaintiff placed 
in Holbrook's handsj who was an attorney-at-law, the notes 
and obligations referred to, and had deposited with W. S. 
Ladd & Co., bankers, $1500 gold coin, to the credit of Hol- 
brook, which had been drawn and used by him. 

That Holbrook had, from time to time, between that date 
and the time of his death, returned to plaintiff certain of 
the obligations, and paid him certain sums of money in 
payment of the proceeds of the obligations collected by him. 
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the last of which payments was made by him on the 14th 
day of April, 1866. The defendant in his answer admits 
the payment of the money and return of the obligations. 
The language of that part of his answer is as follows : 

"That ho does not deny that said Holbrook paid over 
and deposited to the use of the plaintiff the money, notes, 
etc., credited to the defendant in the complaint, amount- 
ing to $3565.75, besides the Abernathy & Co. notes, and 
also $300, which plaintiff admits was paid April 14, 1866, 
but savs the amount was $500," etc. 

Hence, taking the complaint and answer together, this 
Court is of opinion that the Statute of Limitations had not 
run when the action was commenced, to wit, on January 
10, 1868. A payment in such case of principal or interest 
prevents the operation ©f the statute until the full time has 
elapsed after the payment. (Civ. Code, gg 24, 25.) The 
plaintiff, under the circumstances, had six years after the 
payment in which to commence the action. We are unable 
to perceive how the defendant could have been benefited by 
the plea in question. 

The jury are presumed to have found every material allega- 
tion in the complaint in favor of the plaintiff, and would have 
been compelled, as the issues were framed, to find that the 
payments had been made by Holbrook, as credited in the 
complaint, and could not have found that the Statute of Lim- 
itations had run, if the issue tendered upon that point had 
been tried. The rule is that an error in the Court below, 
which on its face and by legal necessity could do no injury, 
is not cause for reversing a judgment. We think the error 
in this case comes within the principle of this rule. 

That, under the circumstances, it was only technical and 
could not have prejudiced the defendant, and is, therefore, 
no cause for reversing the judgment. 

The judgment, however, as entered, was irregular. It 
should have been entered against William Strong, as admin- 
istrator of the estate of Amory Holbrook, so as to establish 
the claim of Torrence against said estate for the amount of 
the judgment and costs recovered in the Circuit Court. The 
judgment must be modified in that particular; in all other 
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respects it is affirmed. But the appellant is entitled to 
recover the costs of this Court. 

The case is remanded to the Court below for further pro- 
ceedings, in accordance with the foregoing decision. 

Mr. Justice McAbthxtb did not sit in the cause. 
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JOHN A. JOHNS, Appellant, v. MAEION COUNTY, 

Eespondent. 

Retubn Fobscs Fart of Juix^ifEirr Roll. — The retnrn made in obedience 
to a writ of review forms part of the jadgment-roll, and is properly in- 
cluded in the transcript without a statement or bill of exceptions. 

Must Show Jurisdiction. — The retnrn should show that the tribunal had 
jurisdiction. It is a general rule that Courts of limited and general 
jurisdiction, when exerciKing a special limited power, conferred by 
statute, must show affirmatively that jurisdiction has been acquired. 

pKTrnoN AND Proof op Notice Necessary to give Jurisdiction. — The 
County Court is a Court of record, but its general jurisdiction is to be 
defined, regulated and limited by law. The statute prescribes its powers 
and its mode of proceeding in laying out roads. It has no power over 
the subject until the prescribed petition and proof of notice is pre- 
sented. 

Irbeoularitibs that go to the Jurisdiction. — The rule that a judgment 
should not be reversed for errors not afifecting a substantial right, does 
not apply to irregularities that go to the jurisdiction of the Court. 

MubT Dkscribb Terminal Points. — A petition for the alteration of a road 
that does not describe the terminal points with certainty, is insufficient 
to give the County Court jurisdiction. 

Appeal from Marion County. 

The appeal is from a judgment of the Circuit Court dis- 
missing a ivrit of review and affirming the action of the 
County Court of Marion County in the matter of a petition 
for an alteration of a road. 

It appears from the return made in obedience to the wi'it 
of review, that on the 9th of March, 1870, a petition, signed 
by twelve persons, was filed in the County Court, the peti- 
tion being in the following form: 

**To the Honorable County Court of Marion County^ Oregon: 
" The undersigned, your petitioners, would respectfully re- 
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quest your honorable body to take such steps as would lead 
to the opening of a county road, to commence at a point on 
the stage road north of the residence of D. A. Miller, to 
run thence west to the flour mill of Moores, Witten & Mil- 
ler, thence southerly to intersect the county road near the 
foot of the Nevil Hill, near the south line of John A. Johns' 
land claim; also, to vacate the old road from the intersec- 
tion near the Nevil Hill to its intersection with stage road 
north of John Crimes." 

On the same day, one hundred and twenty-eight persons^ 
styling themselves ** householders living in the vicinity" of 
said road, filed their remonstrance against the alteration of 
said road. Thereupon a supplemental petition in favor of 
the proceeding was filed, containing additional names. 

The appellant moved the County Court to strike out the 
supplemental petition; and thereupon the County Court 
made an order directing "both the petitioners and remon- 
strators to procure new and additional signers for or against 
said road," and continued the cause. Other supplemental 
petitions and remonstrances were afterward filed; and in 
May, 1870, the proposed road having been viewed and sur- 
veyed, the County Court made an order locating the pro- 
posed road, but made no order granting the proposed vaca- 
tion. Among the many assignments of errors are the fol- 
lowing : 

1. The petition and notices were defective in not speci- 
fying the place of beginning and of termination. 

2. Posting one notice at the court-house, one on the 
proposed road and two on the road proposed to be vacated, 
was not a compliance with the statute. 

3. It is not competent, in the same proceeding, to vacate 
one road and locate another, the termini of the two not 
being common. 

4. Permitting a'supplemental petition to be filed. 

5. Granting the petition in part and not in whole. 

6. Persons were counted as petitioners who were not 
householders of the county or residents of the vicinity. 
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B. F. Bonham and G. W. Lawson, for Appellant. 
WiUiams & Willis, for BespondeDts. 

By the Court, Upton, J. : 

This case was presented in tbe Circuit Court by a petition 
for a writ of review. The transcript presents the petition, 
the writ and the return made by the clerk of the County 
Court. 

The respondent makes a point of objection to reviewing 
4he proceedings of the Circuit Court; that there is no state- 
ment of the case or bill of exceptions; that the return to the 
writ is evidence and not a pleading, and consequently can- 
not be regularly embodied in the transcript, unless in the 
form of a statement or bill of exceptions. 

The return of an officer, properly made in obedience to a 
writ of review, forms a part of the record. The statute 
which direcifi the manner of making up the judgment-roll 
does not mention this particular class of returns by name, 
but since the return is the only means by which issue can 
be taken upon what is alleged in the petition, unless it is 
treated as a pleading in preparing the judgment-roll in pur- 
suance of § 269 of the Code, it would be impossible to make 
up an intelligible record. At common law, the return 
brought up only the record {People v. Vermilyea, 7 Cow. 
108), and the record was reviewed only upon questions 
affecting the jurisdiction. Where the office of the writ has 
been enlarged by statute, so as to authorize a review for 
error, as well as for irregularity affecting the jurisdiction, it 
sometimes becomes necessary to embody in the return mat- 
ters that are not part of the record in the strict sense of the 
term, in the tribunal to which the writ is directed. But by 
being embodied in the return, they become necessarily a 
part of the record of the Court in which the return is filed, 
and are so treated. (Moreivood v. Hollhter, 2 Seld. 309.) 
The return is properly made a part of the transcript in this 
case. 

It is not sufficiently full to enable either the Circuit Court 
or this Court to pass upon all the questions suggested in 



Sept. 1870.] Johns v. Marion County. 49 

opinion of the Court — Upton, J. 

the assignment of errors. For instance, the return does not 
disclose what course was taken to ascertain who of the peti- 
tioners and remonstrators were householders of the county, 
residing in the vicinity; nor what was decided in regard to 
any one or more of them. But, under the view taken by 
this Court, it will be unnecessary to pass upon all the points 
that are presented by the record. The case turns upon the 
question whether the County Court had acquired jurisdic- 
tion. "The return should show that the tribunal had 
jurisdiction." (Starr v. Trustees of Rochester, 6 Wend. 
664.) It is a general rule that Courts of limited juris- 
diction, and Courts of general jurisdiction when exercising 
a special limited power conferred by statute, must show 
affirmatively that jurisdiction has been acquired. When 
this is shown, error will not be presumed, but must be 
affirmatively shown. (Stanton v. Ellis, 2 Kern. 575.) The 
sound rule in regard to such tribunals is, *' to be liberal in 
reviewing their proceedings as far as respects form, and 
strict in holding them to the exact limits of jurisdiction pre- 
scribed to them by the statute." (Jones v. Bird, 1 Caine K. 
594.) 

The County Court is a Court of record, but its general 
jurisdiction is to be defined, limited and regulated by law 
in accordance with the Constitution. Besides the general 
jurisdiction in specified matters conferred directly by the 
Constitution, it may exercise other powers to be prescribed 
by law. The statute (General Laws, p. 857) prescribed its 
powers and its mode of proceeding in laying out, altering or 
locating county roads. Under the statute, the Court has no 
power over the subject until a petition of the prescribed 
character and proof of notice is presented, and it is neces- 
sary that the record should show affirmatively that jurisdic- 
tion has been thus acquired, or the proceeding cannot b^ 
sustained. 

One of the requisites of the petition is, that the petition 
should ** specify the place of beginning, the intermediate 
poinis, if any, and the place of termination" of the road. 

It is the opinion of the Court that the petition presented 
in this case does not comply with this requirement of the 

Vol. IV.-4 
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statute. The language used to define the point of beginning 
is susceptible of two constructions, one of which leaves the 
point indefinite. If we assume, in aid of the record, that 
"Stage Boad" is a proper name, applied to a particular 
road, and that there is but one stage road in the vicinity, it 
may be inferred that the word "North" is used to signify 
that the point of beginning is in that road and directly 
north of D. A. Miller's dwelling-house. But the descrip- 
tion of the place of termination is entirely too indefinite to 
be deemed a compliance with the statute. The last course 
and the point of termination are described by the words, 
'* thence southerly to intersect the county road near the foot 
of the Nevil Hill near the south line of John A. Johns' land 
claim." 

It is evident from the provisions of the statute that the 
Legislature intended the petition and notice should place 
the proposed enterprise before the public in a manner to 
enable parties interested to ascertain, from an examination 
of the petition, how their interests would be affected by the 
proposed change. This intent of the Legislature cannot be 
carried out if a petition is worded so vaguely as to make 
the selection of the particular route a subject of future de- 
termination. There is nothing in the petition by which the 
point of termination can be rendered certain, no matter 
what geographical facts are assumed as being within the 
knowledge of the Court, because it is impossible to tell 
how near to Nevil Hill or the south side of the land claim 
the point of termination is to be. 

The proposed vacation not having specified termini com- 
mon with those of the proposed new road, does not aid the 
description of the latter. 

It is true that it ^oes not appear on the record that any 
one was misled; for aught that appears, every person in- 
terested may have known from other sources precisely what 
alterations were intended, but the sufficiency of the petition 
is a question that affects the jurisdiction, and until a suffi- 
cient petition is presented in such a case, the County Court 
acquires no power over the subject. {Staple v. Fairchilct, 3 
N. Y. 41.) 
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If the vagueness of description had occurred in some 
proceeding after the Court had acquired jurisdiction, it is 
possible the presumption of regularity might prevail, not- 
withstanding the defect, or the Court might be justified in 
sustaining the judgment on the ground that it should not 
be reversed for mere error that is not shown to have affected 
a substantial right, but there is no such rule applicable to 
defects that go to the jurisdiction of the Court, because in 
a Court of limited jurisdiction there is no presumption in 
favor of tlie regularity of the proceedings until it is shown 
that jurisdiction has been acquired. (lumerY. Bank of 
North America, 4 Dallas, 8; BigelowY. Stearns , 19 John. 39.) 
And even if we could apply a more liberal rule and hold 
that there is a presumption that a cause is within the juris- 
diction of the County Court until the contrary appears, it 
would not avoid the diflSculty, for it affirmatively appears 
by the record that the Court assumed to act upon this 
petition. And yet the Court had no power to act until such 
petition is presented as the statute designates. (Bloom v. 
Burdick, 1 Hill, 140.) 

The question is raised whether the appellant, who filed 
a claim upon which damages were awarded in his favor by 
the County Court, can object to the jurisdiction. If he 
had received and accepted the award the proposition would 
be of more force. His disability to make the objection 
must be either because it would be inequitable to permit 
him to allege the truth, or because by his action in the 
County Court jurisdiction was acquired. It will not be 
claimed that he is estopped, he not having accepted the 
award, az^d personal appearance in a case of this kind does 
not confer jurisdiction. The County Court can only acquire 
jurisdiction in the particular mode pointed out by statute, 
and a question to the jurisdiction is not thus wavered. (Civ. 
Code, g 70.) 

Where such irregularities are discovered, pending a pro- 
ceeding to lay out a road, it is better that the error should 
be obviated by commencing anew than that the matter 
should be left to embarrass the county after public funds 
have been expended in constructing the road. 
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It is not necessary in this case to pass upon the other ob- 
jections to the petition and notice, nor upon the validity of 
the subsequent petition, or the regularity of granting the 
order to lay out without the words to vacate. 

The judgment of the Circuit Court should be reversed 
for want of jurisdiction in the County Court. 



p^m S. C. STONE, Eespondent, v. THE OKEGON CITY 

,^Tm MANUFACTUEING company. Appellant. 

46 300 
I 46 301 CoNTBiBUTOBT Nkolioenck. — A person employed to work with or around 

lA ^ daDgerons machinery, is bound to exercise his thinking faculties and 

*^- ~J give careful attention as to how he passes around it; and if he fail to do 

so, and is injured in consequence, he is guilty of contributory negli- 
gence, which will prevent his recovery for such injury. 
Eesponsibilitt of an Employes. — An employer who provides machinery and 
controls its operations, must see that it is suitable; and if an injury to 
the workmen happen by reason of defect unknovon to the latter, and 
which the employer by use of ordinary care could have cured, such em- 
ployer is liable for the injury. 
Employee takes the Bisk incidekt to his Employment. — If an employee 
works with or near machinery which is unsafe, and from which he is lia- 
ble to sustain injury by reason of its condition, he takes the risk incident 
to the employment, and cannot maintain an action against his employer 
for injuries sustained by reason of the defective condition of the ma- 
chinery. 

Appeal from Clackamas County. 

This was an action to recover of appellant, a corporation, 
damages sustained by respondent while engaged in perform- 
ing certain work in appellant's woolen mills at Oregon City. 

The complainant alleges that he was injured in conse- 
quence of the negligence of appellant in allowing a portion 
of the machinery of the mill to be in an unsafe and insecure 
condition, of which appellant had notice. 

The answer denies the allegation of negligence and no- 
tice, and claims that respondent was injured in consequence 
of his own negligence. 

These issues of fact were submitted to a jury, and a ver- . 
diet returned in favor of respondent in the sum of 15000. 

The circumstances of the injury were substantially as fol- 
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lows : The respondent and one Newell, a laborer who had 
previously worked at the business, were engaged in carry- 
ing rolls of wet cloth from a machine called an extractor, to 
the outside of the building to a hoisting apparatus. In pass- 
ing from the latter place to where the rolls of wet cloth were, 
they had to pass through a passage-way, on one side of 
which were the extractor and shaft propelling it, and on the 
other side of the passage was a fan and a shaft upon which 
the fan revolved. The fan was used for drying wool, and 
revolved about seven hundred times per minute, running in 
such a manner as to present the appearance of an object at 
rest. The extractor was less rapid in its revolutions than 
the fan, but ran with much more noise, and in a manner 
much more likely to attract the attention and excite the fear 
of one not familiar with such machines. This passage-way 
was about four and a half feet in width. 

After he had been employed in this business about two 
days, respondent was passing in from the hoisting apparatus, 
to the back side by the extractor, through this passage-way 
between the two machines, having under his right arm, on 
the side next to the extractor, his hand-barrow; and in his left 
hand, next to the fan, a handful of ropes used in binding 
rolls of cloth together for hoisting. Both of these machines 
were in motion at the time. As respondent was thus pass- 
ing along, the rope he was carrying caught and wound 
around the shaft of the fan and he was suddenly drawn down 
and wounded in his hand and arm, so as to make amputa- 
tion just below the elbow necessary. The shaft of the fan 
was not boxed. There was evidence tending to show that 
respondent had seen the shaft of the fan immediately be- 
fore the accident and knew that it was revolving with great 
rapidity; that he was not thinking of it and was not con- 
scious of danger. There was also evidence tending to show 
that respondent's attention had been called to the danger 
that existed from the shaft by a fellow-operative, some time 
prior to the accident, and that if he had wound up the ropes 
into a closer body, or had lifted them a little higher, they 
could not have caught on the shaft. 
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Logan & ShaUiick, and Johnson <t McGoton, for Appellant. 

The plaintiff was not relieved from the duty of exercis- 
ing ordinary prudence^ though defendant was guilty of neg- 
ligence. (Baxter v. Troy d B. B. B. Co., 41 N. T. 502; 
Hunt V. Erie B, B. Co,, Id. 296.) Plaintiff must not only 
prove negligence on the part of defendant, but ordinary 
care and diligence on his own part. (26 111. 373; 20 111. 
478; 12 Pick. 177; 13 111. 585; Am. Law Eeg., Mar. 1869, 
154.) If defendant knew the character and position of the 
machinery, and could have avoided danger by raising the 
rope he was carrying, but did not do so because he did not 
think, he is guilty of negligence, and cannot recover. (6 
Iowa, 443; Ilanlon v. City of Keokuk, 7 Iowa, 488; P. d C. 
B. B. Co. V. McClurg, Am. Law Eeg., Mar. 1868, p. 277; 
Bailroad v. Evans, 3 P. F. Smith, 225.) 

S. Huelat and Benton Killen, for Respondent. 

In actions of this kind, it will depend on the circum- 
stances of each case whether the plaintiff must show affirm- 
atively that he was not guilty of negligence. His freedom 
from fault may be inferred from circumstances. (20 N. T. 
66; 5 N. r. 21; 19 How. Pr. K. 370; 34 Cal. 153.) An 
employee who knows nothing of the dangers of the business 
in which he is engaged has a right to rely upon the supe- 
rior knowledge of his employer, and upon his care and pru- 
dence that he will insure him against all harm. (41 Barb. 
367; 13 Pick. 98; 6 Allen, 39; 8 Allen, 441; 10 Gray, 274; 
15 U. S. Dig. 401.) It is sufficient if it is fairly inferable 
from all the facts and circumstances in the case that the 
plaintiff was free from negligence contributing to the in- 
jury. (35 N. T. 9, 10, 39, 40, 41; 8 Minn. 154; 40 Barb. 
193, 211; 20 Jf. T. 65, 73, 76; 22 N. T. 209; 6 Iowa, 453.) 
The Court has no right to instruct the jury that a particular 
fact constitutes negligence. (40 Me. 151.) 

By the Court, Prbc, C. J. : 

At the trial of this case, the Court below was asked by 
appellant's counsel to instruct the jury "that if they be- 
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lieved from the evidence that respondent Stone knew the 
position and character of the machine by which he was in- 
jured, and conld have avoided all danger by raising the 
ropes which he was carrying a few inches higher, and did 
not do so because he did not think, then respondent was 
guilty of negligence, and cannot recover." 

In refusing this instruction, we think the Court below 
erred. The respondent having been injured while engaged 
in the ^performance of certain work in the woolen mill of 
appellant, which required him to pass constantly around 
and about the machinery thereof, it was his duty to exercise 
ordinary care and watchfulness in doing so. 

The degree of care necessary to be exercised by an em- 
ployee in working with or around such machinery, should be 
proportional to the danger usually and necessarily incident 
to the particular work being performed. 

There is very little machinery in a woolen mill but what 
is dangerous to careless and thoughtless operatives; conse- 
quently, we hold that it was the duty of respondent while 
engaged in working in the vicinity of such machinery to exer- 
cise his thinking /acuities, and give careful attention to the 
business in which he was engaged. If he failed to do so, 
and was injured in consequence thereof, it was such negli- 
gence as contributed to his own injury and would prevent 
his recovery in this action. This, proposition is sustained 
by the following authorities : The Piiishurg & Connellsville 
Railroad Co, v. McClurg, decided Jan. 7, 1868, in Supreme 
Court of Penna., reported in Am. Law Beg., Mar. 1868, 
p. 277; NoHh Fenn. B. B. Co. v. Hulman, 13 Wright, 60; 
Railroad v. Evans, 3 P. F. Smith, 265. The last was a case 
of injury because the plaintiff did not "think or look," and 
was unconscious of danger. The Court says, **0n approach- 
ing the road it was his duty to look and liq^en for an ap- 
proaching locomotive, and if he saw or heard one coming, 
to get himself out of the reach of it. * * "If he might 
have heard or seen the train approaching, or if he saw it 
and mistook the track it was on, it was negligence in him 
not to exercise his senses correctly and place himself out 
of danger." (See^ also, Bush v. Citii of Davenport, 6 Iowa, 
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443; Mobile & Ohio R. R. Co, v. TlioinaSy reported in Am. 
Law Eeg., March, 1869, p. 154.) 

The Court below was also asked by counsel for appellant 
to instruct the jury that **if they were satisfied from the 
evidence the machine in question was in the same condition 
at the time of the accident that it was in at the time plaint- 
iff commenced work for appellant, and that the danger was 
open and readily discoverable by an ordinarily careful per- 
son, the jury may take that fact as evidence that the risk 
assumed by respondent was such as was incident to the em- 
ployment in which he was engaged. This instruction the 
Court refused to give as asked, but modified the same by 
adding the following : "But if the machineiy was of itself 
improper, or improperly placed by the defendant's neglect, 
and that impropriety or neglect caused the injury, the 
plaintiff will not be presumed to have contracted to work 
with and take the risk of improper machinery." 

We think this instruction should have been given as 
asked, because the evidence reported in this case tends to 
show that the ** machine in question was in the same con- 
dition at the time respondent commenced work for appel- 
lant that it was in at the time of the accident; and also, 
that respondent knew the position and character of the ma- 
chine, or at least had the means of such knowledge. It 
was in open, plain view, and respondent had been working 
in its immediate vicinity for two days prior to the happening 
of the accident. It also appears that the attention of re- 
spondent had been called to this machine prior to the acci- 
dent, by one of the operatives. 

The general rule, which is well established by all the 
cases on this subject, is **that an employer who provides 
the machinery, and oversees and controls its operations, 
must see that^it is suitable; and that if an injury to the 
workmen happen by reason of a defect unhiown to the lat- 
ter, and which the employer by the use of ordinary care 
could have cured, such employer is liable for the injury." 
Hence, under this rule it will be seen that it does not neces- 
sarily follow, that the employer is liable to his employee for 
every injury which he may sustain by reason of defective 
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or improper machinery. But his liability depends, first, 
upon the fact whether the defect is such a one as could 
have been cured by the " use of ordinary care " by the em- 
ployer, or by those appointed by him to superintend and 
control the machinery; and, secondly, upon the fact 
whether such defect was '' v7iJcno7vn'' to the employee. By a 
careful examination of all the authorities, it will be seen 
that this rule is not only well established, but they go still 
further, and hold that the employee is accountable for his 
means of knowledge. McGlynn v. Brodie, reported in 31 Cal. 
376, is a very ably considered case, and that, and the cases 
cited and reviewed by the Court in delivering the opinion, 
fully sustain the proposition. 

The case in California is very similar to the one under 
consideration. The plaintiff had been engaged in working 
in the vicinity of a dangerous piece of machinery called a 
** cupola," in repairing it, and after he had been so engaged 
for two days, it fell down and injured him. The Court held 
that he could not recover of the owners for the injury sus- 
tained, on account of his knowledge of the condition of the 
machinery at the time. The Court says that **when a party 
works with or in the vicinity of a piece of machinery insuf- 
ficient for which it is employed, or for any reason unsafe, 
with a knowledge or means of knowledge of its condition, 
be takes the risk incident to the employment in which he is 
engaged, and cannot maintain an action for injuries sus- 
tained arising out of accidents resulting from the defective 
condition of the machinery." {31c6iUrick v. Mason, 4 Ohio 
St. R. 569; Hay den v. Smitliville Manufacturing Co., 29 
Conn. 558; Williams v. Clongh, 3 Hurl. & Norris, 258; Grif^ 
fUhs V. GidhWf Id. 648; Dynen v. Leach, 40 E. L. and E. 
492; Skipp v. Easfei^n Co, Railway Company, 9 Ex. 223; 
Story on Agency, sixth edition, g 453, and notes and cases 
cited.) 

The Court below, in refusing the instruction last referred 
to, refused to submit to the jury the question of fact, 
whether the respondent had knowledge or the means of 
knowledge of the dangerous condition of the machine in 
question at the time of the accident. If this machine was 
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improperly set up through the carelessness of appellant, or 
those employed to manage and superintend the work, and 
respondent was injured in consequence thereof, the o'nly 
other question of fact to be ascertained in order to fix the 
liability of appellant, was whether the dangerous condition 
of the machine was unknown to respondent. That was a 
question of fact which should have been submitted to the 
jury, as it appears there was some evidence on that point. 
The refusal of these instructions may have prevented a 
verdict in favor of appellant in the Court below. There- 
fore, the judgment is reversed and the case remanded to the 
Court below for a new trial. 



E. H. DEAKBOEN, Administrator op the Estate of 
E. E. STEATTON, Deceased, Appellant, v. JAMES 
J. PATTON, JOHN C. SMITH and D. C. UNDEE- 
WOOD, Eespondents. 

FiLiKO Tbanscbipt of Judombnt. — Where a judgment was obtained before 
a Justice of the Peace for more than ten dollars, exclusive of cost, under 
the statutes of 1855, it was necessary to file a certified transcript of 
such judgmeni in the office of the Clerk of the District Court in the 
county where the judgment was rendered, in order to acquire a judg- 
ment lien upon real estate. Filing a mere abstract of BXLch judgment is a 
failure to meet the requirements of the statute. 

Appeal from Donglas County. 

This suit was commoDced by the administrator of the 
estate of E. E. Stratton, to foreclose a mortgage executed 
by Patton to secure v the payment of a certain promissory 
note given by him to Stratton for $591 and interest. Smith 
filed a separate answer, in which he claims to be the assignee 
of a judgment against Patton in favor of Marks & Co. for 
$69.50, with interest at two per cent, per month from June 
17, 1869, and that a certified transcript of this judgment 
was filed in the office of the Clerk of the District Court of 
Douglas County, on the 5th day of July, 1861, and was then 
and there entered in the judgment docket of said Court, by 
virtue of which it is claimed it then and there became a lien 
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upon the land embraced in the mortgage to Stratton. These 
allegations were denied by the replication. A certified copy 
of Ihe Justices' docket was read in evidence, and also a 
paper purporting to be a certified transcript of the judg- 
ment on file in the Clerk's office under which the judgment 
lien is claimed, which paper consisted of a statement of the 
title of the cause of Maries & Co.y. Potion, with an entry 
thereunder as follows : 

" Judgment rendered for the plaintiff against the defendant, June 17, 

A.D. 1861, for $58 90 

Cost 9 95 

, Total amount $68 85 

Fee for transcript, to be added 75 

Interest on judgment at two per cent, per month." 

* 

The other transcript of the Justice's docket, read in evi- 
dence, shows that a complaint was filed and summons issued, 
returnable on the 17th day of June, 1861; that Patton ap- 
peared on that day before the Justice and confessed judg- 
ment for the amount demanded in the complaint; and that 
judgment was duly entered in the docket of the Justice for 
the amount and costs of suit, which were taken up by items. 
Nothing appears in this transcript about interest. The Cir- 
cuit Court held that respondent Smith had a valid subsist- 
ing judgment lien on the mortgaged premises, and that it 
was prior to that of appellant. 

Williams & Willis, for Appellant. 

W. R, Willis and J. F. Watson, for Bespondent. 

By the Court, Prim, C. J. : 

One of the respondents (J. C. Smith) in this appeal is 
the assignee of a judgment rendered in Douglas County by 
a Justice of the Peace in favor of the firm of S. Marks A 
Co. V. e/. J. PoUon, for sixty-nine and fifty hundredths dol- 
lars. The only question here is, did this judgment become 
a lien upon the land embraced in the mortgage executed by 
Patton to B. E. Stratton; because if it became a lien at all 
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there can be no question but that it was prior in time to 
that of the mortgage. 

We think it did not become a lien upon the land in ques- 
tion, for the following reasons: Under the statute in force 
at the time this judgment was rendered, any person obtain- 
ing a judgment in his favor before a Justice of the Peace 
for more than ten dollars exclusive of cost, and wishing 
such judgment to become a lien upon the real estate, was 
required to file a certified transcript of such judgment in 
the office of the Clerk of the District Court of the county 
in which the judgment was rendered. The statute then 
provides that "every such judgment from the time of filing 
the transcript thereof shall have the same lien on real estate 
of the defendant in the county as a judgment of the Dis- 
trict Court of the same county." (Statutes of 1855, g§ 78, 
79, p. 304.) 

It will be noticed that a certified transcript of the judg- 
rnent is required to be filed in order to become a lien upon 
the real estate; and a transcript is defined by the author- 
ities to be a copy of an original record. (Burrell's Law 
Dictionary.) It appears, from the facts developed in this 
record, that the paper purporting to be a certified transcript 
of the judgment rendered by the Justice and placed on 
file in the office of the Clerk of the District Court, was a 
mere abstract of the judgment rendered by the Justice, 
instead of a certified copy thereof as was required by the 
statute in force at the time. The filing of a mere abstraxit 
of Jhe judgment, instead of a certified copy thereof, was an 
entire failure to meet the requirements of the statute in 
this respect, and therefore amounted to nothing. 

The abstract fails to show upon its face that the judgment 
debtor was either served with process, appeared in Court, 
or had any notice whatever of the commencement of the 
action. In fact, it does not even show that a complaint had 
been filed. Then, so far as this abstract shows, the Jus- 
tice had no jurisdiction whatever to render such a judg- 
ment, and it was therefore void upon its face. But it was 
insisted in the argument of this appeal by counsel for re- 
spondent, that this abstract was a substantial copy of the 
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judgment rendered by the Justice, as appears from a copy 
of his docket read in evidence at the hearing of this case in 
the Court below; but in this we think they were mistaken. 
The variance was not only substantial but material, as will 
plainly appear by an inspection of the two papers. The 
certified copy of the Justice's docket not only shows that a 
complaint was filed and that a summons was issued return- 
able on the 17th day of June, 1861, the very day on which 
the judgment was rendered; but it also shows that upon 
that very day the defendant appeared before the Justice 
and confessed judgment on plaintiflf^s demand, which judg- 
ment was then and there entered upon the docket of the 
Justice. 

If such a transcript as this, properly certified, had been 
filed instead of a mere abstract of the judgment, it would 
have met the requirement of the statute and consequently 
secured the lien; because such a transcript would have 
shown upon its face not only that such a judgment was 
rendered and the amount of it, but the authority and juris- 
diction of the Court. 

No certified transcript of respondent's judgment having 
been filed in the office of the Clerk of the District Court, 
he acquired no judgment lien upon the premises embraced 
in appellant's mortgage : therefore we hold that the decree 
of the Court below is erroneous and should be reversed and 
modified, so as to give appellant the prior lien upon the 
land in question. 



JAMES FULTON, Administrator of the Estate of 
WILLIAM LOGAN, Deceased, Appellant, v. E. P. 
EAEHAET, Administrator of the Estate of J. W. P. 
HUNTINGTON, Deceased, Kespondent. 

Beyiew of Findino or Fact. — A finding of fact is not open to review, simply 

on a question as to the preponderance of evidence. 
SETTiifO Aside Finding. — "When there may be ground for setting aside a 

finding or verdict, an appellate Court will proceed with caution if no 

motion was made in the Court below for a new trial. 
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statement of Fiicts. 

Attobnby's Certipicatb. — ^The attorney's certificate should not only show 
that the judgment is erroneous, but in what particular. 

When Fimdinq zs an Ebbob of Law. — If the allegations of a complaint are 
fully proved and there is no conflict of evidence, it is an error of law to 
find the contrary. 

Imtendmxnts abb in favob of the Judgment. — Every intendment is in favor 
of the regularity and correctness of a judgment of a Court having juris- 
diction. 

Idem— Evidence Pbesumed. — The law will presume there was evidence to 
support a finding unless the contrary affirmatively appears. 

Appeal from Marion County. 

This was an action for tbe recovery, as alleged in the com- 
plaint, of the agreed price of a number of horses, mares and 
colts, and of an undivided interest in a band of mares and 
colts sold by appellant to Huntington. While the action 
was pending in the lower Court, Huntington died, and Ear- 
hart, the administrator of his estate, was made defendant 
therein. 

The answer denies that any sale was made except of an 
undivided one-third interest in a band of mares and colts to 
Huntington and one Mm^gan Reeves. It alleges that the 
purchase price at such sale was $333. H3, and no more; that 
it was agreed that Huntington should pay $166.16, and no 
more, and that he made such payment; and it denies that he 
ever promised to pay any other sum. 

A replication was filed denying the allegations of the 
answer, including that of payment. 

The cause was tried without a jury, and the Court found 
that the evidence did not support the allegations of the 
complaint; that if any contract was made, it was between 
appellant, as administrator of the estate of Logan, and 
Huntington and Beeves. The cause was ordered dismissed. 
A statement containing the evidence of certain witnesses 
accompanied the appeal. 

The assignment of errors was as follows: Error (1) in not 
finding that the preponderance of evidence was in favor of 
the plaintiff; (2) in finding that the evidence did not sup- 
port the complaint; (3) in finding that if any contract was 
made, it was with Huntington and Reeves — the preponder- 
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aDce of evidence being to the contrary; (4) in finding 
that the proof did not agree with the allegations of the 
complaint; (5) in ordering the cause to be dismissed at 
plaintiff's costs; (6) in not finding a verdict and entering 
a judgment for plaintiff. 

Boiiham & Latoson^ for Appellant. 
Williams & WilliSy for liespondent. 

By the Court, Upton, J. : 

The cause was first before the Court on a motion to 
dismiss the appeal, on the ground that there is no error 
assigned which is reviewable by this Court. On that mo- 
tion the following opinion was expressed: 

The first and third assignments simply assert that the 
Court erred in determining the preponderance of evidence. 
This is not an error of law. If there is no evidence tending 
to support a finding, and it so appears by the record, that 
may be a matter to be reviewed, bat a finding of fact is not 
open to review simply on a question as to the preponderance 
of evidence. (Civ. Code, § 533; Borst v. Spelman, 4 Comst. 
284; Western v. Genesee M. Ins. Co,, 2 Kern. 258; Dain v. 
Wyckoff", 18 N. T. 46.) 

The statute in regard to what shall be reviewed in actions 
at law is no innovation upon the practice at common law. 
The rule is similar to that; the common law applies on writs 
of error and on reviewing the verdict of a jury. If there is 
no evidence to support the verdict it will be set aside; but 
if the questions turn wholly upon the preponderance of testi- 
mony and there is no other error complained of, the verdict 
will not be disturbed. Even when there may be ground for 
setting aside a finding or verdict, an appellate Court will 
proceed with caution where no motion was made in the 
.Court below for a new trial. 

The fifth and sixth assignments point to no particular 
ruling or action of the Court. It is not sufficient to declare 
that a judgment is erroneous, but the statute (Civ. Code, 
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g 527) requires that the certificates of the attorney should 
show that it is erroneous, ** and in lohcU particular J"^ 

The second and fourth specifications are sufficiently defi- 
nite, and the cause cannot be dismissed for want of assign- 
ment of errors. We are not now inquiring whether the 
errors exist, but whether they have been assigned. If the 
allegations of the complaint are fully Tproved and there is 
no conflict of evidence, it is an error of law to find the con- 
trary, and the second assignment is sufficient to raise the 
question. 

The same is true of the fourth assignment. If the proof 
did agree with the allegations' of the complaint and the 
Court held the contrary, it was error, and is well assigned. 

For the above reasons the motion to dismiss the appeal 
was overruled, and the cause is now submitted on its merits. 

The appellant claims that by the admissions of the plead- 
ings the plaintiff is entitled to a judgment for $166.16, un- 
less the defendant has proved that he paid that amount ; 
and he claims that there was no evidence tending to show 
such payment. 

There is a fault in this position. It disregards the rule 
that every intendment is in favor of the regularity and cor- 
rectness of a judgment of a Court having jurisdiction. 

The record brings before us some of the evidence adduced 
on the trial, but there is nothing in the record to show 
whether or not all the evidence is before us. The law will 
presume there was evidence to support a finding unless the 
contrary affirmatively appears. ( White v. Abernethy, 3 Cal. 
426; Nelson v. Lemmon, 10 Cal. 49.) 



THE STATE OF. OREGON, Eespondent, v. GEORGE 

DODSON, Appellant. 

FoBM OP Indictment. — The form of indictment referred to, J 71 of the Crim- 
inal Code, is sufficient. # 

What Bill of Exceptions shottld Show. — A bill of exceptions should show 
that the same point presented in the appellate Court was raised in the 
Court below. 

Eyidencb of Thbeatb. —In a trial for murder where the defense is justifia- 
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ble homicide, it is competent to prove the language and conduct of de- 
ceased towards defendant some days prior to 4>he killing; the testimony 
showing that defendant was in fear of deceased at such time, and tend- 
ing to show that he was in imminent peril of an attack from deceased at 
the time of the killing . 

Appeal from Union County. 

The indictment charged the defendant ''with the crime 
of murder, committed as follows: The said George Dodson,. 
in the county aforesaid, on the 24th day of February, 1870, 
purposely and maliciously killed William Cochran by shoot- 
ing him, the said William Cochran, with a pistol." 

The defendant demurred on the ground that the facts 
stated do not constitute a crime; particularly specifying 
that the words ''purposely and maliciously" state a conclu- 
sion and not facts; that the word "shooting" is not quali- 
fied by the words "purposely and maliciously," and that 
the words used in describing the ofifense are not equivalent 
to the words in the statute which define the offense. The 
demurrer was overruled, and the defendant, having excepted 
to the ruling, entered a plea of not guilty. Other grounds 
of error relied upon by the defendant are stated in the opin- 
ion of the Court. The defendant was convicted of murder 
in the second degree. A motion for a new trial having 
been overruled and judgment pronounced, he appeals to 
this Court. 

Bonham & Lawson, for Appellant. 

W. B. LasweU, DiBlrict Attorney^ and J. W. Baldwin^ for 
Bespondent. 

By the Court, Upton, J. : 

The first point presented in this case is the sufficiency of 
the indictment. It literally conforms to the precedent pub- 
lished with the Code. Sec. 71 of the Criminal Code declares, 
io regard to "stating the acts constituting the crime," that 
the manner " as set forth in the appendix to this Code is 
sufficient." It is urged that the appendix is no part of the 
statute, and had no existence prior to the passage of the 
YoL.rv.— 6 
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statute ; that this provision of g 71 should be disregarded ; 
that the shooting, or firing the pistol, being one of the facts 
necessary to constitute the offense, and the principal act, 
should be charged in a direct manner; and that the shoot- 
ing should be charged to have been done purposely and 
maliciously. 

Many reasons against so indefinite a mode of pleading 
are pressed upon our attention. We do not think the prac- 
tice can now be questioned on the ground of public policy, 
but think the doctrine stare decisis should prevail. What- 
ever consideration these objections might have deserved if 
they had been presented before the Act received judicial 
construction, the subject is not in the same position now. 
Inasmuch as the body of the Act and the appendix seem to 
have been considered by the Legislature as component parts 
of the same statute and were published together as such; 
and as the appendix has been for several years invariably 
treated by the Courts as a part of the statute; and the use 
of this form not being deemed subject to constitutional 
objection; either the departure from the prescribed mode, 
if there be any in the enactment, should be deemed an in- 
formality only, and not a substantial deviation from the 
requirements of the Constitution, or such forms as have 
grown into general use should be held to be sufficiently es- 
tablished by the practice of the Courts until the Legislature 
direct a change. 

The indictment charged shooting with *'a pistol;" the 
defendant objected to proof of shooting with a revolver. 
The objection was properly overruled. (Roscoe Cr. Ev., 
649.) 

It is shown by the bill of exceptions that the defendant 
had proved that about ten days before the homicide, the 
deceased had threatened to kill the defendant, and that 
the threats had been communicated to the defendant; that 
the deceased was a man of great physical strength, who 
"usually went armed," and **was a ofesperodo," "and was 
**at the time of the shooting alleged in the indictment 
advancing on the defendant with the threat that he would 
beat the defendant to death;" and that on the said occasion. 
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ten days previous to the homicide, the defendant was obliged 
to leave his place of business to evade an attack made by 
the deceased. The defendant offered to prove by one 
Minor that on the occasion last mentioned, ''the said de- 
ceased broke open the door of the said business-house of 
the said defendant and entered the same, saying, 'I will 
get the damned ri^cal yet;' and when he had so entered said 
place of business, the deceased then and there destroyed 
the property of said defendant therein." This evidence 
was rejected and the defendant excepted. The defendant 
also offered to prove by James Wilson that one week before 
the homicide the deceased threatened to kill the defend- 
ant, the threats not being communicated to the defendant 
before the homicide. The evidence was rejected and the 
defendant excepted. 

It is not disclosed by the bill of exceptions whether the 
testimony of Wilson was offered as circumstantial evidence 
tending to prove the actual existence of imminent danger, 
or whether it was offered solely for the purpose of showing 
that the appearances were such as to lead a reasonable man 
to believe that he was in imminent peril and that there was 
no other mode of saving his own life. In the latter case, 
threats previously made and not communicated are not per- 
tinent. "Such threats without an overt act, when sought 
to be introduced by a defendant in justification of a homi- 
cide, must be shown to have been communicated to him." 
(Keener v. State, 18 Geo. 149.) 

We are not called upon to say that no case can arise 
where previous threats not communicated would be received. 
The question before us is, wh^ether refusing to receive the 
evidence in this case was error, and if that depends upon 
the purpose for which it was offered the exception should 
disclose the purpose or at least show that the same point 
that is presented here was raised in the Circuit Court. 
{Dunning v. BanJcin, 19 Cal. 643.) ''Errors cannot be re- 
lied on in the appellate Court, which are not taken advan- 
tage of and raised at the trial." (Morgan v. Hugg, 5 Cal. 
409.) 

Every intendment is in favor of a judgment of a Court of 
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record that has once acquired jurisdiction, and until the 
contrary be made clearly to appear, the appellate Court is 
bound to presume that the ruling is correct and founded 
upon sufficient reasons. It is possible that one of the 
grounds upon which the appellant now relies might have 
been obviated at the trial had it been stated. It is prob- 
able that the Court rejected the testimony of Wilson be- 
cause the defendant claimed the right to use it to add weight 
to the evidence already givQn tending to excuse the act on th^ 
ground of appearances of imminent peril. If this was the 
avowed purpose, the Court was right in rejecting it, for to 
admit it solely for such an avowed purpose would tend to 
mislead the jury. (Jackson v. Caldwell, 1 Cow. 622; Wateis 
v. Gilbert, 2 Cush. 27.) 

We say this is the probable purpose, because it is argued 
by counsel in this Court that the defendant was entitled to 
it for the purpose last mentioned. We cannot therefore say 
from what is before us that the Court erred in rejecting the 
testimony of the witness Wilson. A part of the proposed 
testimony of the witness Minor was material, and there was 
a portion of it that the defendant was not entitled to intro- 
duce. If it was offered and claimed as a whole the objec- 
tion to the evidence would be well taken. Had no motion 
for a new trial been made, and had the case been argued in 
this Court on the assumption that the defendant claimed to 
be equally entitled to each part of Minor's proposed testi- 
mony, I think this Court would be in duty bound to sus- 
tain the ruling of the Circuit Court. But it appears from 
the argument on behalf of the State, that it was held in the 
Circuit Court that neither proposition offered was admissi- 
ble and in favor of a defendant in a criminal case, we may 
be justified in treating the two propositions as severally 
offered. 

The latter statement to the effect that after the deceased 
had entered the premises of the defendant, the defendant 
having gone away, the deceased ''destroyed the property of 
the defendant," was not a circumstance directly tending to 
show that he was seeking to make a personal attack on the 
defendant. Had the cross-examination sought to call out 
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sach facts to disprove such intent, I can see no objection; 
but to allow a defendant to draw them out against the ob- 
jection of the State would tend to indicate to the jury that 
a previous injury to the defendant's property in some way 
palliated or justified the killing. Although so monstrous a 
doctrine would seem to carry its own refutation on its face, 
yet if a judge should deliberately permit a defendant to in- 
troduce such evidence after objection it would tend to create 
confusion in the minds of jurors,, and there is some danger 
that unprofessional and inexperienced men might through 
such means imbibe errors extremely prejudicial to the 
cause, to themselves and to the public. 

But in relation to the threats which the witness Minor 
was called to prove, I think there can be no doubt of their 
admissibility. It was already in proof that the defendant 
was put in fear of the deceased on that occasion, and had 
left his place of business to evade an attack by the de- 
ceased, and he must have been cognizant of the transaction. 
The evidence offered tended to show the acts and the man- 
ner of the deceased when he was in pursuit of the defendant, 
and to show what and how great cause there was for the 
fear which the defendant entertained. It was in this respect 
evidence of the same class as evidence of threats previously 
communicated to the defendant. It would therefore be 
material under the theory of defense that the defendant 
acted upon well-grounded apprehension that he was in such 
imminent danger that there was no other means of escape. 
And under the theory of defense, that the peril and neces- 
sity was real and actual, and that in fact the defendant was 
without fault, and was in such imminent danger from an 
attack then being made, that there was no way for him to 
escape great bodily harm but by slaying his assailant, this 
was competent as circumstantial evidence tending to show 
the motives and purposes of the deceased in making the 
present attack. If it was competent to show the threat im- 
plied in the words, **I will get the rascal yet," it was com- 
petent to show the circumstances under which the words 
were used. And as it appears from the record that this 
transaction had come to the knowledge of the defendant and 
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had pat him in fear, and as part of the transaction was 
already before the jury, it was important, in order to a 
full understanding of the defense offered, that these circum- 
stances should be admitted in evidence. (Whart. on Hom. 
417; Shorter v. People, 2 Comst. 197.) 

For the error in excluding this evidence, the judgment 
should be reversed and a new trial granted. 



| fgS gg ; S. M. SMITH, T. A. DAVIS and P. C. SCHUYLER, 

Respondents, v. THE ELLENDALE MILL COM- 
PANY, Appellant. 

JiTDOMKNT FOB WANT OF Answisb. — Uader the Coda a jadginent for want of 
an answer cannot be appealed from. 

When Judomrmt fob want of an Answeb can bb takkn. — A judgment for 
want of an answer can onljp be taken when it appears that defendant has 
been duly served wUh summons and has failed to answer the complaint 
within the time allowed by law. 

What CoN8Trrc7TBs Due Sebvice. — To be duly served with a summons im- 
plies that the defendant has been duly served with a summons, notifying 
him to appear and answer in the Court where the judgment is sought to be 
taken. 

Appeal from Marion County. 
The facts are stated in the opinion of the Court. 
Williams & Willis, for Appellant. 
MiicheU & Dolph, for Respondents. 

By the Court, Prim, C. J. ; 

This was an action at law to recover money on account 
for drugs, dyes, etc., sold by respondents to appellant, on 
request. Judgment was rendered against defendant in the 
Circuit Court of Marion County for the amount claimed 
in the complaint, there being no answer filed thereto by 
appellant. 

The summons served on appellant is entitled, *'In the 

Circuit Court of the State of Oregon, for the County of 

— Multnomah," and required appellant to appear and answer 
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in the Court above mentioned, instead of that for the county 
of Marion, where the judgment was rendered. This sum- 
mons was served on R. P. Boise, the President of the Ellen- 
dale Mill Company, in the county of Marion, by the Sheriff 
of said county. Appellant appeals from this judgment, and 
alleges as error that the Court had no jurisdiction of the 
defendant, for the reason that there was no summons served 
on it to appear in said Court, the summons being to appear 
in the Circuit Court of Multnomah County. 

The respondents admit the judgment to be erroneous in 
this respect, but claim this Court has no jurisdiction to en- 
tertain this appeal, for the reason that the judgment was 
rendered in the Court below for want of answer, from 
which, it is claimed under the Code, no appeal lies. The 
Code provides that " any party to a judgment or decree 
other than a judgment or decree given by confession or for 
want of answer may appeal therefrom." (Civ. Code, g 526.) 
It further provides (Civ. Code, g 246), that a judgment for 
want of answer can only be rendered when "it appears that 
the defendant has been duly served loiih the summons, and 
has failed to answer the complaint" within the time allowed 
bjr law. 

Under the Code any judgment other than one given by 
confession or for want of answer may be appealed from. 
It is not claimed that this judgment was given by confes- 
sion. The only question then to be determined here is, 
whether it is such judgment as could be taken under the 
Code for want of answer. If so, no appeal lies and the 
motion of respondents to dismiss should prevail. The 
language of the Code is when "it appears that the defend- 
ant has been duly served with the summons," etc. This 
language, we hold, implies not only that it should appear 
that defendant has been duly served with a summons, but 
that the summons served should notify him to appear and 
answer in the Court where judgment is sought to be ren- 
dered against him. To hold otherwise would not only de- 
feat the object of the statute, but open a wide door to fraud. 
The object of requiring a summons to be served on the de- 
fendant is not only to notify him that he is sued, but to 
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Statement of Facts. 

inform liim of the nature of the action and in what Court 
he is required to appear and answer. And when it appears 
that such a summons has been duly served on him and he 
fails to answer within the time allowed by law, a judgment 
for want thereof may be rendered against him; and from 
such judgment the Code provides no appeal can be taken. 

The motion of respondents to, dismiss this appeal is over- 
ruled and the judgment of the Court below reversed. 

4 72* 
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21*882 AETHUR WARNEE, Respondent, v, JOHN MYEES, 

Appellant. 

Mandamus. — The writ of mandamus is the proper remedy to compel the in- 
cumbent of au office to deliver to his successor the appurt'^nauced, etc., 
thereof. 

Idem. — The proceeding under the writ cannot be used as a means of deter- 
mining the ultimate rights of the parties to the office. 

What mat bk inquired into undkb thb Writ. — The principal fact to be as- 
certained is, to whom did the Board of Canvassers award the certificate 
of election ? It being the duty of the Board to determine this question 
in the first instance, the correctness of its decision cannot be inquired 
into in this form of proceeding. Its decision, although erroneous in 
point of law or fact, must stand until reversed or set aside by a com- 
petent tribunal and in a proceeding where its correctness may be in- 
quired into. 

Appeal from Clackamas County. 

Eespondent filed a petition in the Circuit Court of Clack- 
amas County, praying for a writ of mandamus to compel 
appellant to deliver to bim the jail of the county, with its 
appurtenances and property therein belonging to the county. 

The petition alleges that Warner was duly elected Sheriff 
of said county on the 6th day of June, 1870; and that since 
said election he ha,s duly qualified and entered upon the du- 
ties of said office. That Myers was the acting Sheriff of 
said county prior to the election and qualification of said 
petitioner. Myers, in his return to the writ, alleges that 
he had received a majority of all the legal votes cast in 
Clackamas County for said office of Sheriff; and that a pro- 
ceeding was then pending in Court wherein he is contesting 
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the right of respondent to hold said office. This portion 
of the return was stricken out on motion as irrelevant mat- 
ter, to which ruling of the Court appellant excepted. 

At the trial respondent produced in evidence the certifi- 
cate of election issued to him upon the canvass of the votes 
and his oath of office indorsed thereon; his official under- 
taking with affidavits of justification of sureties, together 
with its indorsement of approval and filing. He then pro- 
duced a certificate from the County Clerk, showing that he 
had qualified as SheriflF on the 5th day of July, 1870. Ap- 
pellant then proved that he had been in possession of the 
county jail continuously during the past year. 

On final hearing the writ was made peremptory by the 
Court as prayed for in the petition. 

Myers appealed. 

Kelly dt Reed, for Appellant. 
Johnson & McCown, for Bespondent. 

By the Court, Prim, C. J. : 

This was a proceeding in the Circuit of Clackamas to 
compel appellant by a writ of mandamus to deliver to re- 
spondent the county jail with its appurtenances and prop- 
erty therein belonging to the county. Under the provisions 
of our Code the office of this writ is precisely the same as 
it was at common law. It may be issued to any inferior 
court, corporation, board, officer or person to compel the 
performance of an act which the law specially enjoins as a 
duty resulting from an office of trust or station. (Civ. Code, 
g583.) ■ 

Two questions are raised by appellant on this appeal : 

First. He claims this writ was improperly issued, for the 
reason that respondent had a plain, speedy and adequate 
remedy in the ordinary course of law. 

Second. That the Court erred in striking from his return 
to the writ that portion which alleges that he had received 
a majority of all the legal votes cast for the office of Sheriff 
in the county of Clackamas; and that a proceeding was 
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then pending in the Court wherein he was contesting the 
right of respondent to hold said office of SheriflF. 

We wil> first consider the question whether respondent 
had a plain, speedy and adequate remedy in the ordinary 
course of law. If he had, the same section of the Code just 
referred to provides that this writ shall not issue. 

The only remedy pointed out by counsel for appellant is 
that provision of our statute which provides how the elec- 
tion of any person to any county or district office may be 
contested. (Mis. Laws, ch. 14, §§ 41, 42.) Sec. 41 provides 
that **any person wishing to contest the election of any 
person to any county or district office may give notice in 
writing to the person whose election he intends to contest, 
that his election will be contested, stating the cause of such 
contest briefly, within thirty days from the time said person 
shall claim to have been elected." The next section provides 
that ''such notice shall be served as a summons ten days 
before the hearing of said contest, and that if the Circuit 
Court cannot hear it in term time within one month of the 
termination of such election, the Circuit Judge may hear 
and determine it at chambers as soon thereafter as may be 
practicable, and shall make all necessary orders for the trial 
of the case." It further provides that *'the County Clerk 
shall issue a certificate to the person declared to be duly 
elected by said Court." Here this proceeding ends. All 
the Court can do in a proceeding of this nature, is to deter- 
mine who was duly elected, and order a cei-tificate to be 
issued by the Clerk. to the person so declared duly elected. 
Bespondent had no occasion to resort to this remedy, as he 
was already in the possession of a certificate of election 
duly issued by the County Clerk in pursuance of the de- 
cision of the Board of Canvassers, whose duty it was under 
the law to canvass the votes and determine who had received 
a majority of all the legal votes cast. If he had resorted 
to this proceeding, all the Court or Judge could have award- 
ed to him at the end of the proceeding would have been 
a certificate of election. With such a certificate in his pos- 
session he could not have entered upon the duties of the 
office until he had qualified by taking the oath of office and 
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filing his official undertaking. This is precisely what he 
could have done, and in fact had done under the certificate 
which he already had at the commencement of this proceed- 
ing. But appellant having been the former incumbent of 
the office, refused to recognize respondent as Sheriff, and 
refused to deliver to him the county jail with its appurte- 
nances and property therein belonging to the county, to the 
possession of which the Sheriff is entitled by virtue of his 
office. Thus it will be seen that the remedy pointed by 
respondent is entirely inadequate to meet the emergency of 
this case. What appellant desires is, to be placed in the 
actual possession of the county jail and its appurtenances; 
and we know of no other plain and speedy remedy, in the 
ordinary course of the law, by which this object can be ob- 
tained. 

The statute concerning elections (Mis. Laws, ch. 14, 2 
35) ''makes it the duty of the county clerk, when the votes 
are canvassed, to make out a certificate of election, to each 
of the persons having the higliest number of votes," etc. 
By g 9, General Laws (p. 692), "the sheriff must qualify 
by filing with the county clerk of the county wherein he is 
elected, his certificate of election, with an oath of office in- 
dorsed thereon, * * * and also give and file the un- 
dertaking hereinafter provided." By g 983 (Civ. Code): 
** When a new sheriff is elected or appointed, and has qual- 
ified, the county clerk shall give him a certificate of that 
fact, under the seal of his office." ''Whenever thereafter 
the new sheriff is authorized by statute to enter upon the 
duties of the office, he shall serve such certificate upon the 
former sheriff, from which time his powers cease, except 
when otherwise specially provided." By g 984: "Within 
one day after the service of the certificate upon the former 
sheriff, he shall deliver to his successor the jail of the 
county with its appurtenances and the property of the 
county therein." 

Under the provisions of the Code just cited above, and 
under the facts appearing in this record, it was the duty of 
appellant to deliver to respondent the county jail with 
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its appurtenances and property therein belonging to the 
county. 

The next question to be determined is whether that por- 
tion of appellant's return to the writ should have been 
stricken out by the Court, which alleges that he had re- 
ceived a majority of all the votes cast and that a proceeding 
was then pending in Court in which appellant was contest- 
ing respondent's right to hold said oflSce. We think it is 
well settled by authority, and conceded to be law by both 
parties, that this proceeding cannot be used as a means of 
determining the ultimate rights to the office. 

The principal question of fact to be ascertained in this 
proceeding is, what was the decision of the Board of Can- 
vassers ? To whom did that Board award the certificate of 
election ? It was the duty of tbat Board to decide that 
question in the first instance, and the correctness of its de- 
cision cannot be enquired into in this proceeding. Its de- 
cision, although erroneous in point of law or fact, must 
stand until reversed and set aside by a competent tribunal, 
and in a proceeding where its correctness may be enquired 
into. {LaiorenceY. HouglUon^ 5 Johnson, 128; 6 Hill, 114; 
4 Renmen, 329; 2 Seldon, 137.) The fact that an appeal 
has been taken does not affect the conclusive nature of the 
decision while it remains unreversed. (49 Barb. 166.) 

The Court acted correctly in striking out that portion of 
the return in question, for the reason that it presented mat- 
ter irrelevant and not pleadable in this proceeding. 

Judgment affirmed. 

Mr. Justice McArthur did not sit in the cause. 



THE TEUSTEES OF THE M. E. PROTESTANT 
CHURCH, AT JEFFERSON, Respondents, v. S. 
B. ADAMS, Appellant. 

Unincobpobated Socikties may bkcomb Beneficiabies of a Specific Tbust. — 
Uuincorporated societies, created for religious or benevolent purposes, 
when organized so as to entitle them to become incorporated under the 
laws of the State, are capable of becoming the beneficiaries of a specific 
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trust created for their benefit, and onr Courts will, in the exercise of a 
chancery jurisdiction, enforce such trusts. 
Tbustkes op such Sociktikb mat Sue. — The trnstees and agents of such 
societies have legal capacity to sue, when the suit is brought for the 
benefit of the association. 

Appeal from Marion County. 

The facts are stated in the opinion of the Court. 

3Jallo7'y & ShaWy for Appellant. 

There was no society in existence at the time the grant is 
alleged to have been made. There was therefore no one to 
take the grant and it is void. {Ti'ustees of Baptist Associa- 
tion V. Hart's Executors, 4 Wheat. R. 1.) If the grant was 
not good at law, it cannot be sustained in equity; nor will 
it be favored as a charity. The law applicable to grants to 
charity is the same in this country as that applicable to 
other grants. (Id. 333-344; Oweiis v. Missionary Society y 14 
N. T. 406, 407, 408; Bascom v. Albertson, 34 N. Y. 585- 
621; Fontain v. Ravenely 21 Curtis, 563.) A grant or de- 
vise to a voluntary unincorporated association cannot be 
sustained. (14 N. T. 407; Jackson y. Carey , 8 John. Ch. 
R. 385; Hombeck v. Westbrooky 9 John. Ch. R. 73; 21 Curtis, 
563.) A voluntary association cannot confer upon itself 
corporate power and give to itself the quality of perpetual 
succession. {Austin v. Leasing, 16 N. T. 118-123; 4 Cur- 
tis, 339.) The statute of charitable uses is not in force 
in this country; nor is the prerogative or cy-pres power, 
conferred upon the Chancellor of England, possessed by 
Chancellors in America. (4 Wheat. R. 1; 4 Curtis, 336— 
340, 343; Bascom y. Albei'tsony' 34: N. T. 612-616; 17 How. 
(S. C.) 387; 21 Curtis, 558, 565, 566; Mis. Laws, ch. 3.) 

}FiUiams & WlUiSy for Respondents. 

A conveyance of land to certain persons and their succes- 
sors in oflBce as trustees for an unincorporated religious 
society is good, and a bill in equity may be maintained for 
the benefit of such society, in the names of those persons, 
members of such society, selected by such society as the 
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successors in office of those trustees named in the deed, to 
correct a mistake in the deed in the description of the land, 
or to compel the specific performance of a contract to con- 
vey. (2 Pet. R. 678; 8 Curtis, 212; 1 Hoffm. Ch. B. 142; 
3 Pet. R. 114; 1 Hoffm. Ch. R. 202, 238, 264; 7 Vermont, 
241.) A bequest of property to trustees, to be paid by 
them to an unincorporated society, to be by such society 
expended, is good. (45 Maine, 122.) A devise will be held 
good made to the minister and wardens, and their succes- 
sors in office, of a church, without naming them, and an 
action may be maintained, in the name of the successors, 
for injury to the property. (9 Mass. 501.) 

The case of grants and dedications to public and religi- , 

ous uses, forms an exception to the general rule applicable 
to private grants, which requires a grantee capable of tak- 
ing the estate; whereas, in the former, the grant may take 
effect, although there be no grantee in esse. (45 N. H. 98; 
6 Pet. R. 431; 9 Cranch, 292.) 

By the Court, Thayer, J. : 

It is alleged in the complaint in this suit — 
That the plaintiffs are the regularly elected and acting 
trustees and agents of the Methodist Protestant Church of 
the town of Jefferson, in Marion County, in the State of 
Oregon. 

That on the 5th day of June, 1857, §ne James Bates, 
being then the owner and in possession of the following 
described premises, to wit: Commencing at the southwest 
corner of the Institute lot on the land claim of James 
Bates, in the town of Jefferson, in Marion County, Oregon; 
thence running south on the section line eighty-six feet; 
thence west eighty-six feet; thence north eighty-six feet; j 

thence east eighty-six feet, to the place of beginning — gave \ 

the same to the Methodist Protestant Church. And the I 

said Bates, and Margaret, his wife, for the purpose of 
securing said land to said church, the same not being then 
organized, executed and delivered to one E. E. Parrish, 
who was at that time a member of said church, a deed 
duly executed, supposed to be and intended as a deed of 
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conveyance thereof; and said Parrisli received said deed 
for the purpose of holding and securing said laod to said 
church, the members thereof consenting to the same. 

That subsequently, and on the 20th day of July, 1858, 
the said church being then duly organized, said Parrish, 
and Bebecca, his wife, intending to carry out the intention 
and understanding with said Bates and the members of 
said church, undertook, by their deed duly executed, to con- 
vey said land to Henry Martin, S. W. Knox, Lewis Jones-, 
B. B. Cox and Jabez Terhune, the then trustees of said 
church, and to their successors in office, for the use and 
benefit of said church. 

That at the time of the delivery of said deed to said 
Parrish, he and the other members of said church took 
the possession of said land, and erected thereon a house for 
the use of said church and the members thereof, as a place 
of worship, at great trouble and expense. 

That at the completion of said house, the same was regu- 
larly dedicated, and that the trustees of said church, and 
the members thereof, have continuously ever since held, 
used, occupied and enjoyed said house and land as a place 
of public worship for the use of said church and the mem- 
bers thereof. 

That said Bates at the time advised and assisted in the 
construction of said house, and has ever since, to within a 
very short time, consented to the maintenance of said build- 
ing upon said premises for the use aforesaid. 

That there is a mistake in the deed from said James 
Bates and wife to said E. E. Parrish, and in the deed from 
said Parrish and wife to the said Henry Martin and others, 
trustees as aforesaid, in that said land as described in said 
deeds is described as commencing at the northwest comer 
of the Institute lot, when the same should have been de- 
scribed as commencing at the southwest corner of said lot. 

That said mistake was made by the parties who wrote 
said deeds, and was not discovered by the parties thereto 
until long after the execution thereof. 

That on the 29th day of January, 1870, the defendant, 
S. B. Adams, for the purpose of cheating, wronging and 
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defrauding plaintiffs, and the other members of said church, 
out of said lands and the said buildings, fraudulently col- 
luded with said Bates and wife, and, without consideration, 
procured from said Bates and wife a deed of said premises. 

That said defendant knew at the time of, and prior to his 
obtaining said deed from said Bates and wife, all the facts 
in relation to the ownership and possession of said prem- 
ises charged in the complaint. 

Plaintiffs prayed relief; that the defendant execute and 
deliver to them, as such trustees, a conveyance of said 
premises for the use and benefit of said church, and that 
the defendant be barred and estopped from ever after 
setting up any claim thereto. 

The defendant interposed a demurrer to the complaint 
upon the following grounds : 

1. That the complaint did not show that the plaintiffs 
have legal capacity to sue. 

2. That the complaint showed a defect of parties plaintiff. 

3. That the complaint showed a defect of parties de- 
fendant. 

4. That the complaint did not state facts sufficient to con- 
stitute a cause of suit. 

If it be conceded that the proper parties were before the 
Court, and that the plaintiffs had legal capacity to sue, 
there would be no difficulty in determining the case at once. 
There is no question but that the complaint is sufficient to 
constitute, as between proper and competent parties, a 
cause of suit. The demurrer admits the complaint to be 
true, and the correcting of a mistake by reforming a deed 
so as to make if include a description of premises which the 
parties intended it to cover, has always been an acknowl- 
edged branch of equitable jurisdiction. 

The main question to be determined is: Had the plaint- 
iffs legal c^-pacity to sue under the circumstances of this 
case, and the tight to claim the relief decreed by the Cir- 
cuit Court herein ? 

This question leads to an examination of the rights and 
capacities of voluntary associations in the State of Oregon, 
such as organized churches, and religious, benevolent, 
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literary and charitable societies, and the jurisdiction of 
Courts of equity respecting the same. I do not understand 
that it is claimed that a society of that character is clothed 
with the legal capacity of an individual to any extent. Such 
societies are very numerous, and wield an extensive and 
important influence in community. They are really the 
instrumentalities through which religion and learning are 
disseminated and charity exercised throughout the land, to 
a great extent, at least. The statutes of the State recognize 
their existence and provide for their incorporation. 

Chapter 3, Miscellaneous Laws, prescribes the require- 
ments necessary to their incorporation. They must have an 
organization before they can become incorporated; and 
subdivision 3 of g 4 of said chapter requires that the esti- 
mated value of property and money possessoi by **said 
church," etc., shall be specified in the articles of incorpora- 
tion, t 

Again, the articles must be made by the oflSicers or trustees 
of such association. This is a clear recognition of such 
organizations and of their right to possess property. Upon 
the incorporation of the association such property is trans- 
ferred by act of law to the corporation. {Happy v. Morton, 
33 111. 398; MerriU v. Mclntyre, 13 Gray, 157.) 

It has been repeatedly held, that an unincorporated society 
is capable of receiving a bequest, and that a Court of chan- 
cery will enforce the same. {Coggeshall and otiiers, Trustees 
of New Rochelle v. Patton and others, 7 John. Ch. 291; Horn- 
beck V. American Bible Society, 2 Sand. Ch. R. 133; Wright 
and others v. Titistees of the M. E. Church, 1 Hoflf. Ch. 
222; Potter v. Cliapin and otfiei'S, 6 Paige R. 639; King 
V. WoodhuU, 3 Edward Ch. 79; ExecidorsofBurrY. Smith, 
7 Vt. 241; BarOeU v. Nye, 4 Mete. R. 378.) 

In the case of Owens v. Missionary Society of the 31. E. 
Church (14 N. T. 380), some doubts were expressed as to 
the soundness of these authorities. Judge Selden, who an- 
nounced the opinion of the Court in that case, asserted that 
a devise or bequest to an unincorporated association was, in 
general, void, as well in equity as at law; he admitted, how- 
VoL. IV.— 6 
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ever, that such bequests were, in certain cases, sustained, 
but affirmed it was only by virtue of the jurisdiction exer- 
cised by the Courts of equity in regard to charitable uses. 
His conclusions upon that point were: That where a be- 
quest was made to an unincorporated society, whose general 
objects were known to be "religious" or ** charitable," a 
trust might be implied, that the general fund would be de- 
voted to those objects. (14 N. T. 387.) It will be seen, by a 
careful examination, that this case does not decide that an 
unincorporated society cannot receive a bequest, but that 
its right, in that respect, will depend entirely upon the ques- 
tion as to whether the general objects of the society are 
known to be " religious" or ** charitable;" and if so, a trust 
may be implied, that the fund will be devoted to such 
objects and the bequest upheld as a charity. 

In the case of Potter v. Chapin, before cited, the Chan- 
cellor lays dewn the proposition, that a gift, bluest, or 
dedication of property to public or charitable uses (pro- 
vided the same is consistent with local laws and public 
policy), where the objects of the gift or dedication are 
specific and capable of being carried into effect according 
to the intentions of the donor, will be sustained and pro- 
tected by the Court of Chancery. The same proposition 
was affirmed in the case of Perin v. Casey el al., 24 How. U. 
S. 501. 

In Bartlett v. Nye (4 Met.) before cited, it was held that a 
devise of real estate to an unincorporated society for char- 
itable uses, was valid, and that equity would enforce the 
trust as against the heirs; but the peculiar jurisdiction of 
the Court of Chancery over the subject of charitable uses, 
as it existed at common law and under the statute of 43 
Elizabeth, and exists in many of the older States, where, as 
in Massachusetts, the principles of the statute of 43 Eliza- 
beth still prevail, does not particularly affect this case. 
Equity jurisdiction, as administered by the Courts of this 
State, derives its authority from the Constitution and laws 
of Oregon, and includes only the ordinary jurisdiction of 
the Court of Chancery of England, modified and extended 
by the statutes of this State, and the changes in the condi- 
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tion of the affairs of onr community. I refer to these 
authorities more particalarlj to show that voluntary associa- 
tions are recognized in law as having a capacity for certain 
purposes, and it is conclusive to my mind that such associ- 
ations in Oregon, when organized so as to entitle them to 
become incorporated under the laws of this State, are capa- 
ble of being the beneficiaries of a specific trust created for 
their benefit, and that our Courts, in the exercise of chancery 
jurisdiction, will, in a proper case, enforce the same. 

I do not hold that such societies can take and execute a 
trust. As societies they cannot be trustees so as to be 
vested with legal title. It was decided in the case of the 
Baptist Association v. Hart's Executors (4 Wheat. 1) that a 
voluntary association was incapable of taking and executing 
a trust, and, so far, that decision is approved. Nor can 
such an association take or hold title to real estate. An un- 
incorporated society is not competent to take an estate in 
fee. (JSombeck v. IVestlyrook, 9 John. Ch. R. 73.) It cannot, 
however, be denied but that such associations have property 
. rights. They certainly have the right to use and enjoy the 
means necessary to maintain their organization and the 
consequent right to be protected in the possession thereof. 
They possess, at least, a limited legal status. 

Take the case at bar. Can any one reasonably claim that 
this church had no right to use and enjoy a piece of land, 
eighty-six feet square, for the purposes of erecting thereon 
and maintaining a church building? Would such a use 
conflict with public policy, or be inconsistent with local 
law? Are not such rights accorded to every religious so- 
ciety in the land? It was a use of property essential to its 
organization. The members of the church must have a 
place to congregate, and they certainly ought not to be com- 
pelled to subject themselves to an action for trespass in so 
doing, nor should they have to depend upon the generosity 
of mankind for such privileges, and yet if it be true that 
voluntary church associations cannot be the beneficiaries of 
real property, for any purpose, and their rights to the use 
thereof be enforced in a court of justice, what assurance 
would the members and attendants have that they could 
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meet and worship, according to the dictates of their faith 
and conscience, with any degree of freedom or security? 
This would present a state of affairs not altogether unlil^e 
that which existed in the first centuries, when it was re- 
garded as an offense for Christians to assemble in the name 
of the Saviour. 

It appears from the complaint in this case that the pro- 
prietor of the land in controversy, James Bates, set it apart 
for the use and benefit of the Methodist Protestant Church 
of the town of Jefferson in Marion County, as a site for 
the erection of a house for public worship, intending to 
give the same to the church for that purpose. That in 
order to carry out such intention, said Bates and wife exe- 
cuted a deed to one E. E. Parrish, intending to convey the | 
said land to Parrish for the use and benefit of said church 
for the purpose aforesaid, and that Parrish received said 
deed for the purpose of holding and securing said land to 
said church for such pui-pose, the members thereof con- 
senting thereto. That after the church became organized 
and had elected trustees according to the discipline of said 
church, Parrish and his wife executed a deed to Henry 
Martin and four others, then such trustees, and to their 
successors in office, intending thereby to carry out the in- 
tention and understanding with said Bates and the members 
of said church. That Bates at the time was a member of 
said church, and after the execution of the deed by him to 
Parrish he and the other members thereof took possession 
of said land and erected and built thereon a house for the 
use of said church and themselves as a place of worship, 
under the impression, no doubt, that the perpetual use of 
the land was secured for the uses and purposes mentioned. 
That after the completion of said house the same was regu- 
larly dedicated, and they have continuously ever since held, 
used and enjoyed the same, and said land, as a place of 
public worship according to the usages of the Methodist ' 
Protestant Church. If there had been no misdescription in 
the deed from Bates to Parrish the land would have been 
conveyed and the members of the church been secured in 
its enjoyment. 



i 
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The principle recognized in the case of Vidal v. Girards 
Executors (2 How. U. S. 127), would no doubt apply. This, 
in fact, would be a much stronger case than that. A diffi- 
cult question arose there. First, as to the capability of the 
corporation of the City of Philadelphia to take under a de- 
vise of real and personal estate in trust for the purpose in- 
tended. And second, the beneficiaries of the trust were 
uncertain. Here there is no doubt as to Parrish being 
competent to receive the title to the land in the character 
of trustee, and no uncertainty in identifying the bene- 
ficiaries. 

The gift was for a specific purpose, and I hardly think 
any one will question the right of Bates to appropriate his 
land to the purpose intended ; but owing to this mistake 
the legal title never passed to Parrish, and was not conveyed 
to Martin and the other trustees for the like reason, and 
probably would not have been conveyed to them under any 
circumstances. The grantees in the deed from Parrish, to 
wit, "Trustees and successors," etc., doubtless rendered it 
entirely too uncertain to pass the title; but this question 
need not be determined in this case. 

The defendant Adams, as shown by the complaint, has 
attempted to take advantage of the condition of affairs oc- 
casioned by the mistake in the deed to Parrish, and through 
collusion with Bates, has procured from him a deed to the 
land and appurtenances, intending to wrong this association 
and its members out of the same; and the question to be 
determined is, has the society or its members, under the 
circumstances of the case, any remedy. 

It was claimed by the appellants' counsel upon the hear- 
ing, that the society in question, not then being organized, 
had no existence at the time the grant of the land was at- 
tempted to be made, and that consequently the grant was 
void. I cannot indorse this view. Bates made the deed 
to Parrish in trust for the benefit of this society. Parrish 
was a competent grantee, and the fact that the society was 
not then in a condition to receive the benefit of the trust 
as an organized association, did not prevent it from claim- 
ing such benefit after it became organized. While the law 



86 Trustees op M. E. Chueoh v. Adams. [Sup. Ct. 

Opinion of the Court — ^Thayer, J . • 



requires a present competent grantee to receive title, yet a 
beneficiary or cestui que use, though not in existence at the 
time of the grant, may be competent to claim the benefit 
when ushered into being. 

It is a principle of the common law that the fee to real 
property cannot be granted to commence in futuro. The title 
cannot remain in abeyance, but must immediately vest or 
not pass at all; but its use may be limited to such objects 
and purposes as the owner may deem proper, if legitimate; 
the grantor having the absolute^w* disponendi of the property 
may annex such conditions to its enjoyment as he may desire, 
if consistent with public law. The use may be to some 
object thereafter to be established, {laglis v. Sailors' Snug 
Harbor, 3 Pet. 99.) If there is a competent grantee and a 
beneficiary capable of being identified the conditions of the 
law are answered. {Dutch Church in Garden Street v. Mott, 
7 Paige Ch. R. 77.) 

The respondent's counsel claims that grants and dedica- 
tions to public and religious uses form an exception to the 
general rule applicable to private grants, and may take 
effect although there be no grantee in esse. I concede that 
lands may be dedicated by the owner to public or pious 
uses, and that when the public have entered upon the use 
of the land so dedicated, so that to allow it to be reclaimed 
would be unjust, the dedication becomes irrevocable. 
(BecUty v. Kurtz, 2 Pet. R. 566; City of Cincinnati v. While's 
Lessees, 6 Pet. E. 431.) 

If such dedication can be regarded in the nature of a 
grant, it constitutes the only exception that I am aware of 
where a grantee in esse can be dispensed with. I am rather 
inclined to agree with the appellants' counsel that the law 
applicable to grants to charitable uses is the same in this 
country as that applicable to other grants, unless a dedica- 
tion may be included under the head of grants. But I am 
satisfied that the transaction between Bates and Parrish in 
regard to making the deed of June 5, 1857, and the fact 
that the members of the society in question, relying upon 
the same, took possession of the land in controversy, built 
the house thereon as a place of worship, and used the same 
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with the consent and approval of all parties, creates in 
equity a good and valid trust in favor of the society, which 
Bates had no right to violate; and that the deed from Bates 
to Parrish constituted, in equity, at least, an agreement to 
convey the land; and the subsequent entry by the members 
of the society into the possession and expenditure of money, 
as shown by the complaint, upon the faith of such trans- 
action, renders such agreement valid and binding, upon 
Bates and his grantees, who might take the title with notice 
thereof. 

The rule ordinarily is, that a mere stranger to an execu- 
tory contract between third persons cannot avail himself 
of the benefits of its provisions, although named therein as 
a beneficiary; but where the contract is of such a nature 
and has been so far acted upon as to change the condition 
in life of the stranger, and to raise reasonable expectations 
in him, grounded upon the contract, it constitutes an ex- 
ception to the general rule. This case clearly comes within 
the principle of the exception. It is not at all probable 
that the members of this society would have entered upon 
the land in question, and built and erected, at great cost 
and trouble, the church edifice referred to, if Bates had not 
proposed to give them the land in question and executed 
the deed to Parrish with that intent ; that transaction must 
have raised expectations of that character in their minds, 
and induced them to do as they did in that respect ; and 
now to permit Bates, notwithstanding this, to dispose of the 
land in disregard of the rights of the association, would be 
in violation of common honesty and fair-dealing. The de- 
fendant Adams having taken the title with full notice of the 
facts, must therefore be regarded as a trustee of the legal 
title for the benefit of the society; that is, he took it im- 
pressed with the trust. 

It is now settled law that the Court of Chanceiy, before 
as well as at and after the statute of Elizabeth, would, 
where the uses were charitable and the grantor competent 
to convey, aid a defective conveyance to uses. (2 Kent's 
Com. 287, and note **A.") And it appears to me that the 
Courts of this State, in the exercise of chancery jurisdic- 
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tion, should certainly not hesitate to aid a defective con- 
veyance where the grantor was competent to convey and the 
grantee competent to receive, and a beneficiary not only 
entitled to take the benefit of the use, but has materially 
contributed to the consideration of the grant. 

My deductions from the foregoing premises are : That 
the association in question, known as the Methodist Prot- 
estant Church, of the town of Jefferson, is entitled to claim 
as a remedy under the condition of affairs shown by the 
complaint, and consistent with the law applicable to the 
facts, that the defendant, S. B. Adams, be declared a ti-us- 
tee of the legal title to the land in question, for the use and 
benefit of the association or church, for the purposes men- 
tioned in the complaint, and that said defendant be perpet- 
ually enjoined and restrained from interfering with such use 
and enjoyment by the association and its members. If this 
conclusion is correct, the main question raised by the de- 
murrer to the complaint, and the only difficult one in the 
case, the question whether the plaintiffs have legal capacity 
to sue, is easily solved. The association could not main- 
tain a suit in its associate name. The several members 
might unite as plaintiffs and legally claim a remedy, but it 
certainly would be very inconvenient to do so, and, to avoid 
such difficulty, the Legislature wisely provided that, where 
the parties are very numerous, and it may be impracticable 
to bring them all before the Court, one or more may sue or 
defend for the benefit of the whole. (Civ. Code, g 381.) 
This provision is but declaratory of a rule of equity, which 
had existed long before the adoption of the Code, and 
which the members of this association were entitled to the 
benefit of in bringing this suit. The plaintiffs allege that 
they are the trustees and agents of the association, and 
claim relief for the benefit of the association and members 
thereof. I can only regard the suit as brought for the ben- 
efit of all the members of the Methodist Protestant Church 
of the town of Jefferson, and in that view they certainly 
have legal capacity to sue and enforce the remedy to which 
the association is entitled. Under this view of the case 
there is no defect of plaintiffs. It is to be presumed that 
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this cliurch embraced as many members as churches in 
general, that are similarly situated, and to bring them all 
before the Court would be almost impossible. Such a 
practice should not be tolerated. They are members of the 
association, and entitled to maintain the suit for the benefit 
of all the members thereof. {Beatty v. Kurtz, 2 Peters, 
sujyra.) 

Neither is there a defect of parties defendant. Adams 
has the legal title, and a full and complete remedy may be 
had without bringing any of the other parties who have 
participated in the transaction referred to before the Court. 
They are not necessary parties to a complete determination 
of the question involved in the suit. 

The Circuit Court, in pursuance of the prayer of the 
plaintiffs, decreed that the defendant execute a deed con- 
veying the land to said plaintiffs, as trustees of said asso- 
ciation, for the use and benefit of the association, or that 
in default thereof the decree operate as such conveyance, 
etc. I doubt whether relief to that extent could be legally 
claimed or granted in this case. I do not think that the 
plaintiffs had a right to claim any remedy beyond that be- 
fore stated. But, as that part of the decree is more formal 
than otherwise and does not affect any substantial right, it 
may as well be allowed to stand uncorrected in that partic- 
ular. 

The judgment of the Circuit Court should therefore be 
affirmed. 



A. H. BEOWN, Eespondent, v. WM. HAKPEE, WM. 
EUSBEEET and H. STEWAET, Appellants. 

Mechanic's Lien Assignable. — Although the right to perfect a lien by filing 
notice, under the Act concerning liens of mechanics, is a privilege to 
be exercised by the person performing the labor or furnishing the ma- 
terials, when the lien is perfected it is assignable. 

Appeal from Baker County. 

This suit was brought by Brown, assignee of Starr and 
others, to foreclose mechanic's lien, procured by them and 
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assigned to Brown, for labor and material furnished Harper 
& Eusbeny, and for the sale of property for the benefit of 
plaintifiF, and also to cut off a similar lien of Stewart's for 
labor and material furnished to aid Harper & Eusberry. 

Defendants filed a general demurrer, which was over- 
ruled and judgment given for plaintiff. Other proceed- 
ings, but having no important bearing in the case, were had 
in the Court below. 

-B. A. Pierce and C. G. Curl, for Appellants. 

A mechanic's lien is a personal right, and not assignable 
without special authority in the statute. {Caldwell v. Lata- 
rence, 10 Wise. 331; Pierson v. Itcher, 36 Me. 384; 2 Washb. 
Eeal Prop. 563; Houck on Liens, 205; Roberts v. Fowler, 3 
E. D. Smith, 632; Mis. Laws, ch. 32, g 10.) 

/. D, Haines, for Eespondent. 

Choses in action are assignable. (Cal. Prac. Act, 5; 18 
Cal. 127; 12 Cal. 98; 13 Cal. 123; 2 Kern. 625.) Mechan- 
ics' liens are assignable. (3 E. D. Smith, 632; 20 U. S. Di- 
gest, 101, gg 8, 9.) Liens of material-men are assignable. 
(1 Estee PI. 73; 4 Abb. Dig. 4, g 10.) Must be assigned 
in writing. (7 Cal. 389.) Is in the nature of a mortgage. 
(Cal. Dig. 722.) 

By the Court, Upxon, J. : 

This is an appeal from a judgment or decree foreclosing 
mechanics' liens. The point of objection made by the ap- 
pellant is that the complaint does not state facts sufficient 
to constitute a cause of action or suit, in that the plaintiff 
sues as assignee, and that liens for labor and material 
under the statute (Mis. Laws, ch. 32) are not assignable. 

Notices of these liens were filed by parties performing 
the work and furnishing the materials, and they were as- 
signed to the plaintiff after the liens were perfected. The 
authorities cited by the appellant sustain the position that 
under statutes similar to ours the lien cannot be perfected 
by an assignee, — and that seems to be fairly inferable from 
gg 1 and 2 of our statute, — but I think none of these au- 
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thorities support the position that the perfected lien cannot 
be assigned. 

The appellant claims that such assignment is inconsistent 
with the requirements of g 10 of the statute, and that the 
owners of the building have a right that satisfaction be en- 
tered by the original lien-holder. The language is, "When- 
ever any person having a lien by virtue of the provisions of 
this title shall have received" payment, he shall ''enter 
satisfaction of his demands," etc. I do not think there is any- 
thing in this section conflicting with the idea of the assign- 
ability of the perfected lien. The cause of action for the 
work and material, aside from the lien, was assignable and 
might have been reached by garnishee process. If this de- 
mand had been levied upon by a creditor before assignment 
but after the lien was perfected, I cannot think such an 
indebtedness for work and material, when transferred by 
judicial sale, or enforced by decree for the benefit of the 
creditor, would be treated as divested of the character of a 
lien. I think there is nothing in the statute that necessa- 
rily leads to the conclusion that a perfected lien is not 
assignable. 

The authorities cited by the appellant treat the right to 
assert and ^perfect the lien as a personal privilege not trans- 
ferable. So our statute provides ''that any person who 
shall" * * * "perform labor," etc., shall have a 
lien upon filing the notice, etc.; and* " any ;?er8on wishing 
to avail himself oi the provisions of this title," * * * 
"shall file," etc. I think when he has availed himself of 
these provisions and his rights have become settled and 
vested, there is no longer an occasion for exercising his per- 
sonal option, and his rights are no longer in the nature of 
a privilege that must be exercised or enjoyed by him per- 
sonally in order to be valid. 

The record, as presented by the transcript, is somewhat 
incomplete in not showing the time of filing some of the 
motions passed upon by the Circuit Court, and it is there- 
fore difficult to determine whether the defendant was in 
default or whether he was entitled to a hearing on the de- 
murrer, or to say whether this should be deemed a judg- 
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ment for want of answer, and consequently not appealable. 
But, as upon the merits presented by the demurrer, we 
should arrive at the same conclusion that was reached in 
the Circuit Court, these questions become immaterial for 
the purposes of this cause. 
The decision of the Circuit Court should be affirmed. 



T-^ , W. C. rOEEN, Respondent, v. DAVID DEALEY, 

Appellant. 



Sufficient Anbweb.— If an answer puts in issue the material facts it is suf- 
ficient. 

Stbikinq Out an Answer. — To justify striking out an answer as false and 
therefore sham, it must be obviously false or false in fact and pleaded 
in bad faith. 

Sham Answebs. — Sham answers are such as are good in form, but false in 
fact and pleaded in bad faith. 

Vagueness in Plbadino. — Mere vagueness in pleading must be corrected by 
amendment and not visited by judgment. 

Appeal from Baker County. 

The action is npon a promissory note for one hundred 
and fifty dollars and interest, which purports to be for value 
received. The complaint sets out a copy of the note, al- 
leges its execution and delivery, and alleges that no part of 
the said promissory note or the interest thereon has been 
paid. That there is now due and owing to said plaintiff 
from said defendant on said promissory note the sum of one 
hundred and fifty dollars in gold coin, together with interest 
in like gold coin on said one hundred and fifty dollars at the 
rate of twelve per cent, per annum from February 28, 1867. 

The answer admits the execution and delivery of the 
note, but alleges that it was without any consideration; 
that a day or two prior to the execution of the note, plaint- 
iff and defendant had an accounting and final settlement of 
all matters between them; that at such settlement a balance 
was struck and there was found due defendant from plaint- 
iff upwards of one hundred and eighty dollars; that there 
has been no dealings between the parties since said settle- 
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ment, and that defendant is not indebted to plaintiff on said 
note in any sum whatever. The answer further alleges that 
immediately after the settlement the plaintiff refused to pay 
the defendant the amount found due, but then and there 
demanded that defendant should make and deliver the said 
note; and threatened that if the defendant refused to de- 
liver the same the plaintiff would cause the arrest and im- 
prisonment of the defendant. And the defendant believing 
and fearing that the plaintiff would carry his threat into ex- 
ecution, did on account thereof and without consideration 
make and deliver said note to the plaintiff. That there was 
no legal or equitable cause or right for said threatened 
arrest and imprisonment. That it was from fear of said 
threats, which were malicious and wanton, and not for any 
consideration, that he executed said note. And that he told 
the plaintiff^ at the time that he would not pay the note. 

On motion of the plaintiff the answer was struck out and 
judgment was rendered for the plaintiff. 

B. A. Piei'ce and C. (?. Curl, for Appellant. 

Want of consideration is a good defense in an action of 
this kind. (1 Pars, on Con. 249, 250, Ed. of 1864; 3 Kent. 
Com. 103, Ed. of 1860; Jenkins y. Schauh, 14 Wise. 1; SiilU 
well et al. v. Kellogg et al.y 14 Wise. 461; Story on Notes, 
gg 181 to 190. Fear of imprisonment is duress and a good 
defense. (WhiteJieldY. Longfellow, 13 Me^ 146; 1 Pars, on 
Con. 392, Ed. of 1864; 2 Kent. Com. 610, note "b," Ed. 
of 1860; 5 Hiirs E. 154; Duress, Bouv. Law Diet.) 

/. D. Haines, for Eespondent. 

The answer is sham. Making the note was a new deal- 
ing. (12 Cal. 171; 14 Cal. 509; Van Sant PI. 603; 6 Cow. 
34.) 

It was a note given after a settlement. Counter claim is 
not well plead. (Van Sant PI. 400, 579, 603; 15 Barb. 360.) 

The allegations of fear, threats of arrest, etc., are sham 
defenses, shown false by the amended answer, which says 
that when the defendant signed the note he told the plaint- 
iff that he would not pay it, which does not show fear. 
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It is not shown by stating facts that the plaintiff had no 
right to arrest defendant. Facts should be stated. (Van 
Sant PI. 302, 467; 5 Cal. 160; 18 How. 306; 6 Mass. 500.) 

Fraud, duress. (27 Cal. 166; 2 Estee PI. 674; 19 How. 
69; 2 Block, 499.) 

By the Court, Upton, J. : 

The only question presented arises upon an order strik- 
ing out the answer and rendering judgment for the plaintiff. 
Evident!}' there are parts of the answer which, if they are 
unqualified by the other parts, amount to a defense. 

"If an answer puts in issue the ultimate facts resulting 
from the evidence, it is suflScient. {Moore v. Murdoc, 26 
Cal. 524.) 

But it is claimed by the respondent's counsel, and seems 
to have been held by the Circuit Court, that all the direct 
statements of the answer which would have been available, 
are rendered useless by qualifications and contradictions. 
If a defendant sets up that no consideration was given, and 
in a second defense sets forth the circumstances under 
which the note was given, the first branch of the answer 
will be interpreted by the second. {Kyk v. Hamvgton, 4 
Abb. Pr. 42.) And if it appears from the circumstances that 
there was a consideration, the first defense, although direct 
and positive, will be of no avail. 

This is but aft application of the general and familiar 
rules of pleading, that a pleading must not be contradictory, 
and that a party is bound by the admissions in his pleading. 

We have only to examine the answer and ascertain 
whether it contains any admission of a consideration or 
makes any statement inconsistent with the plea that the 
note was given without consideration. The answer con- 
tains many redundant statements in regard to the defend- 
ant's affairs and the members of his family which could 
not possibly aid his defense or serve any beneficial pur- 
pose; but we do not find in this array of circumstances any 
statement that flatly contradicts the plea that there was no 
consideration for the note. Nor do the allegations, taken 
as a whole, show that the note must have been founded 
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upon sufficient consideration. The circumstance tbat the 
parties met a day or two before the note was made **and 
accounted, reckoning all things theretofore existing in deal 
between them, and struck a balance," is not entirely incon- 
sistent with the first plea. The same may be said of all the 
circumstances detailed in the answer; notwithstanding all 
that is set out, it is not impossible that there was an ascer- 
tained balance due to the defendant, and he may have been 
induced by threats to give the note without any good or 
valuable consideration, for aught that appears in the cir- 
cumstances detailed. No affidavit was filed upon which 
the Court would act, as was done in the case of Brewster v. 
Bostwick (6 Cow. R. 34). 

The argument of the respondent assumes that the Court 
can decide upon the truth of the plea, and declare an answer 
sham upon mere probabilities. Thus he claims that the 
allegations in regard to the accounting render it improbable 
that the account was settled, or that no money was due to 
the plaintiff, and that the defendant's assertion, made at 
the time he signed the note, that he would not pay it, 
renders it improbable that he was intimidated, or that he 
signed the note through fear of arrest; but I think this as- 
sumption untenable. When an answer is objected to as 
false, and therefore sham, the Court should not proceed 
upon probabilities, but to justify striking out an answer on 
this ground it must be obviously false, or ijb must be shown 
to be false and in bad faith. ''Sham answers are such as 
are good in form, but false in fact, and pleaded in bad 
faith." {Gostorfs v. McCahiU & Co,, 18 Cal. 385; Piei'cy v. 
Sabin, 10 Cal. 22.) None of the numerous authorities cited 
by the respondent, justify a Court in striking out an answer, 
and rendering a judgment on the merits, upon a mere 
suspicion of untruth; nor in rejecting an answer as con- 
tradictory, and thus terminating the case, unless the state- 
ments alleged to be contradictory are entirely inconsistent 
with the truth of the defense that is well plead. It cannot 
safely be asserted from an inspection of this answer that it 
could not have been established on the trial that the note 
was without consideration. If the truth of the matter rested 
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on probabilities, this entitled the party to a trial. It was, 
therefore, error to render a final judgment for the plaintiff. 

So much irrelevant and redundant matter is contained in 
the answer, aud intermingled with that which is material, 
that it encumbers the case, and there is much reason to 
think the Court might well have made the order striking 
out the answer, at the same time granting leave to amend 
upon terms; and if the terms were not accepted, might have 
rendered this judgment; but these defects do not warrant a 
judgment without an opportunity to defend. 

''Mere vagueness in pleading is to be corrected by 
amendment, and not visited by judgment." {Kelly v. 
BameUy 16 How. Pr. R. 135; Struver v. Ocean Lisurance 
Company, 9 Abbott Pr. E. 23.) 

The judgment should be reversed and a new trial granted. 



JOHN O'RILEY and MART O'RILET, Appellants, v. 

JOHN WILSON, Respondent. 

Pleadings— ScTFPioiENCY of a Denial. — Where in an action for the recov- 
ery of damages, the defendant pleads accord and satisfaction, and the 
replication denies that "in consideration of the payment of seventy-five 
dollars, or any other snm and the surgeon's fee," mentioned in the 
answer, the plaintiffs *' accepted the same in full satisfaction and dis- 
charge of the damages,'* etc.: Held^ that while this is an admission of 
the payments, it is a denial of their acceptance in discharge of the dam- 
ages claimed, and, therefore, a sufficient denial of the settlement set up 
in the answer. 

The facts are stated in tlie opinion of the Court. 

S, Huelaty for Appellants. 

Page & Thayer, and Johnson & McCown, for Respondent. 

By the Court, Boise, J. : 

This was an action brought by the plaintiffs to recover 
damages accruing to the plaintiff, Mary O'Riley, from the 
falling of certain seats, erected by the defendant at his 
circus, whereby the plaintiff was injured. 
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The defendant, in his special answer, says: 

"Defendant, for farther answer, avers that after the com- 
mitting and happening of the alleged and supposed griev- 
ances and acts, in the complaint mentioned and before this 
action, to wit, on the said 20th day of September, 1869, 
the defendant delivered to the plaintiff seventy-five dollars 
in coin, and paid the surgeon's bill for attendance upon the 
said Mary O'Biley, and in consideration of such payment 
to the surgeon the plaintiffs accepted and received the sum 
of seventy-five dollars aforesaid, in full satisfaction and 
discharge of the damages or liabilities in the complaint 
mentioned, and of all the damages by the plaintiffs sus- 
tained by reason of the matters and things therein alleged.'' 

To this answer the plaintiffs reply: 

"That it is not true that plaintiffs, in consideration of 
the payment of the sum of seventy-five dollars, or any other 
sum, and the surgeon's fee for attendance upon plaintiff, 
Mary O'Kiley, accepted the same in full satisfaction and 
discharge of the damages or liabilities in the complaint 
mentioned and set out, and of all the damages by the 
plaintiffs sustained by reason of the matters and things in 
said complaint alleged, and plaintiffs deny that they have 
ever received from any person or persons compensation or 
satisfaction for the injury and damages in the complaint in 
this action set out." 

The general allegations of the complaint were also de- 
nied. A trial to a jury was had, and a verdict for the plaintiffs 
rendered, when the defendant moved for judgment, not- 
withstanding the verdict; which motion was allowed, on the 
ground that the replication did not deny the accord and 
satisfaction pleaded in the special answer of the defendant. 
And the question to be determined by this Court is, does 
the replication put in issue the allegations of said special 
answer? 

The answer says that defendant paid the surgeon's fees 
and paid the plaintiff seventy-five dollars, which was ac- 
cepted as a full settlement and satisfaction by the plaintiffs. 

The reply does not deny the receipt of the money or the 

payment of the surgeon's fee, which is therefore admitted; 
VoL.rv.— 7 
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but plaintiffs say that it is not true that they accepted the 
same in full satisfaction and discharge of the damages or 
liabilities in the complaint mentioned. It is insisted that 
it is not sufficient to deny an allegation to be to the effect, 
as mentioned in the pleading replied to, but that the denial 
must show that there has been no settlement whatever. 
This is not a denial of a conclusion of law. A certain fact 
is set out in the answer, to wit: That the payment of the 
surgeon's fee and the payment of seventy-five dollars were 
accepted by the plaintiffs as a fitll settlement of the damages; 
that is to say, that such was the contract and the consider- 
ation thereof. Plaintiffs deny that they ever made any such 
contract. I think this is the denial of a fact, and not the 
pleading of a conclusion of law. It is not a denial of the 
defendant's conclusion of law, but it is the denial of the 
fact that there was any agreement such as the defendant 
has alleged. To say that a certain sum was accepted is 
stating a fact, and to deny it is to deny a fact. We think 
the replication makes an issue of fact with tlie answer on 
the question as to \v;hether there was an acceptance in dis- 
charge of damages or not. 
Judgment reversed. 
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R. H. MOOEB, Respondekt, v. THOMAS FLOTD 

ET AL., Appellants. 

iKBTBUonoNB. — In an action against a sheriff for failing and refusing to levy 
Qpon property sold by the judgment-debtor prior to the execution, and 
remaining in his possession, the Gonrt instmcted the jury that the title 
to the property so sold was in the jndgment-debtor, and that such prop- 
erty was sabject to the execution: Held, that the instruction was error. 
It should have been left to the determination of the jury whether the 
sale was made in good faith or not 

BuBDKN 07 Psoo7. — ^Whcu a sheriff neglects to return an execution within 
the time required by law, or to levy upon property as commanded in 
the writ, it will be presumed that the plaintiff in the execution has suf- 
fered the loss of his debt, until the contrary is shown by the officer, 
upon whom the burden of proof rests. 

Appeal from Jackson County. 

The facts are stated in the opinion of the Court. 

J. F. WaJtaoUy C. W. Kahler, and HUl, Thayer & WiUiams^ 
for Appellants. 

B. F. DoweU and W. B. WiUis, for Eespondent. 
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By the Court, Thayeb, J. : 

This was an action in favor of the plaintiff, E. H. Moore, 
against the defendant, Thomas Floyd, former Sheriff of 
Josephine County, and the sureties on his official bond, to 
recover damages for an alleged neglect of duty as such 
Sheriff. The action was tried before a jury, who returned 
a verdict for the plaintiff for the sum of $3500, of which 
the plaintiff remitted the sum of $291, and judgment was 
given in his favor, and against the defendants, for the 
balance, $3209 and the costs, from which the defendants 
appeal to this Court. 

The plaintiff claimed that on the 21st day of February, 
1867, he caused an execution to be issued upon a judgment 
in the Circuit Court for the County of Josephine, in his 
favor, and against one George E. Briggs, and delivered the 
same to said Floyd, as such Sheriff, for service.' That 
Briggs, the defendant in said execution, was at the time 
owner and in possession of certain property sufficient to 
satisfy the said execution, which fact was known to said 
defendant Floyd, and that he failed and refused to levy 
upon the same, or any other property, until after the re- 
turn day of said execution. All of which allegations were 
denied by the defendants. 

The plaintiff gave evidence upon the trial tending to 
show that said George E. Briggs was the owner and in 
possession of certain personal property, consisting of live 
stock of sufficient value to satisfy the execution, and that 
Floyd had not levied upon the same, or upon any property, 
until after the return day of the execution, and that he had 
not made any part of the money required thereby to be 
collected. 

The defendant gave evidence tending to show that said 
George E. Briggs had, prior to the issuance of said execu- 
tion, sold the said personal property to one George H. 
Briggs, and received his pay therefor. The defendant's 
counsel claim that the Court erred in the instructions to 
the jury in several particulars; and also in refusing to in- 
struct as requested by defendant's counsel. We have ex- 
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amined the bill of exceptions carefully, and regard only .two 
of the points as at all questionable. 

The plaintiff could undoubtedly maintain an action in 
such a case against a sheriff and his sureties. The statute 
gives a right of action for such official neglect in favor of a 
party who has been injured thereby, for the recovery of his 
damages. (Civ. Code, g 338.) 

Among the instructions given by the Court to the jury 
was the following : 

"If the jury find that the personal property mentioned 
in the complaint was sold by George E. Briggs to George 
H. Briggs, but was not actually delivered, then the title was 
in George E. Briggs and subject to the execution." 

This instruction was duly excepted to by the defendant's 
counsel, and is now claimed to be erroneous. It appears 
that the question in the Court below was as to whether the 
sale claimed to have been made by George E. Briggs to 
George H. Briggs was in good faith or not, and in that view 
of the transaction the instruction was given as above stated. 
The effect of the instruction was, that under the circum- 
stances of the case, George E. Briggs, being in debt to* 
Moore, a sale of his property to George H. Briggs, without 
being followed by an actual delivery, would be fraudulent 
and Toid as against Moore. There is no doubt but that a 
transaction of this character, under such circumstances, 
would be very strong evidence of fraud. When a debtor 
sells personal property and retains possession thereof, it is, 
as against his creditors, presumptive evidence of fraud. 
But can the Court determine, as a matter of law, that it is 
fraudulent? This question has never been fully settled by 
the Courts. We have a statute, however, which provides 
that every sale of personal property, * * * unless the 
same be accompanied by an immediate delivery, * * * 
creates a presumption of fraud as against the creditors of 
the seller, * * * disputable only by making it appear 
that it was made in good faith." (Civ. Code, g 40.) 

The Circuit Court should have left it to the determina- 
tion of the jury, whether the sale was made in good faith 
or not. From the instructions as given, the jury was re- 



104 Moore v. Floyd. [Sup. Ct. 

Opinion of the Court — Thayer, J. 

quired to find tliat the title was in George E. Briggs, pro- 
vided they found that the property was not actually delivered. 
The jury would not be justified in so finding under such a 
state of facts, if it appeared that the sale had been made in 
good faith, and there was evidence given upon the trial, as 
shown by the bill of exceptions, tending to prove that the 
sale was made in good faith. The instruction given, with- 
out the qualification suggested, was erroneous. (See Han- 
ford V. Archer, 4 Hill, 271.) 

This is sufficient to dispose of the case; but as it has fo 
go back for a new trial, it becomes necessary for this Court 
to pass upan another question. The defendant's counsel in 
the Court below requested the Court to instruct the jury, 
that if they found that defendant Floyd neglected to return 
the execution within the time required by law, and that no 
damages resulted to plaintiff on account of ^ said failure, 
then the plaintiff is entitled to only nominal damages for 
such failure. This instruction was refused and an excep- 
tion taken to such refusal. The instruction should have 
been given. The action was to recover damages, and cer- 
tainly the plaintiff should recover no more than his actual 
damages, unless the neglect of the officer had been willful, 
in which case exemplary damages might be recovered 
against him. I am not aware that any of the authorities go 
beyond this, although there has been a great diversity of 

opinion as to what should be the rule of liability in such 
cases. 

The conclusion this Court has arrived at upon the point 
last referred to is : That where a Sheriff neglects to return 
an execution within the time required by law, or to levy 
upon property as commanded by the writ, prima fade the 
plaintiff in the execution has lost his entire debt, and the 
burden of proof is upon the Sheriff to show to the contrary. 
The Sheriff may mitigate the damages by proving the ex- 
tent of the loss the plaintiff in the execution has suffered, 
by showing that the execution debtor was insolvent, or any 
fact which would legally tend to show the actual amount of 
damages the plaintiff had sustained. Upon this point we 
are inclined to adopt the rule laid down in Stevens v. Boive 
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(3 Denio & N. Y. R. 327), although it seems to have been 
questioned by later decisions of that State. 
Judgment reversed and new trial ordered. 



JAMES ANDERSON, Appellant, v. T. J. BAXTER, 

Respondent. 

MoBTOAOE— Suit to Fobeclosb jb not fob ths Detebmination of amy 
- Right ob Ci«aim to ob Imtebest in Beal Pbopebty. — A suit to fore- 
close a mortgage is not for the determination of any right, or claim to, 
or interest in real property, within the meaning of $ 378 of the Civil 
Code. It is the mere collection of a debt charged npon specific property 
by resorting to the property as a means of satisfying it. 

Statute of Limitations. — ^The absence of a mortgagor from the State will 
not prevent the Statute of Limitations from mnning on the mortgagee's 
right to foreclose. Equity acts by analogy to the rules of law. A suit 
of foreclosure is in effect a proceeding in rem. There is no analogy in 
the application of the Statute of Limitations between such a proce'bding 
and actions at law. 

Effect of Possession. — ^A mortgagee or his assignee in possession occupies 
a position, in a suit to foreclose, no more favorable than if out of 
possession. 

Patment — ^What IB, to take a Suit out of the Statute of Limitations. — 
A payment by operation of law, or acknowledged by the creditor on ac- 
count of an equitable set-off or counter-claim, which the debtor might 
insist upon, but which he has never claimed to have applied as such, is 
not such a payment as will operate to prevent the Statute of Limita- 
tions from running. 

Appeal from Marion County. 

The facts are stated in the opinion of the Court. 

Malhry & Shatv and E. D. Shattuck, for Appellant. 

The receipt of the rents and profits of lands by a mort- 
gagee or his assignee in possession, is payment pro (omto 
of the money due on the mortgage. (Powell on Mortgages, 
225-228 ; Waring v. Smijth, 2 Barb. Ch. R. 135 ; Shaler 
V. Signer^ 44 Barb. 614; 4 Kent, 166.) 

Unless a period of ten years has elapsed since the last 
rents and profits were received, the statute has not run 
against the mortgage. (Civ. Code, g§ 24, 25; Powell on 
Mortgages, 249, 250.) 



4 


1^ 


4 


sai 


7 


sa 


21 


176 


2Z 


18f 


112 


188 


27*969 


29* 196 


39*266 


4 


106 


87 


47 


4 


105 


»K 


160 


88 


266 


4 


106 


47 


152 



4 

48 



lOfii 



106 Anderson v. Baxter. [Sup. Ct. 

Argument for KeKpondeut. 

A mortgagee or bis assignee in possession of mortgaged 
premises may defend that possession until tlie debt secured 
by the mortgage is paid, either from the rents and profits, or 
by the mortgagor, or by some one for him or representing his 
interest. The provision of the Code denying to the mortgagee 
the right to his action of ejectment for the possession with- 
out a foreclosure and sale (Civ. Code, g 323) does not de- 
prive him of his right to defend his possession under his 
mortgage when obtained by lawful means. {Jackson v. Wink- 
ler, 10 John. K. 480; Jackson v. Boioen, 7 Cow. E. 20, 21; 
Jackson v. Meyers, 11 Wend. 538, 539; Van Duyne v. Tliayre, 
14 Wend. 234; Phyfe v. R'dey, 15 Wend. 248; Watson v. 
S pence, 20 Wend. 263; Warivg v. Smyth, 2 John. Ch. 135; 
Casey v. Buttolph, 12 Barb. N. T. 638; St. John v. Bump- 
stead, 17 Barb. N. Y. 102; Monroe v. Merchant, 26 Barb. 
N. Y. 406; MicUes v. Toivnsend, 18 N. Y. «84; Chase v. 
Peck, 21 N. Y. 586; Smith v. Carder, 42 Barb. N. Y. 364; 
44 Barb. N. Y. 613; Bach v. Hall, 1 Smith's L. Cas. 816; 
Dution V. Warschauer, 625.) 

A mortgagee in possession has an interest in the premises 
which he has not when not in possession. In possession, 
he is entitled to rents and profits, and may defend his 
possession against the mortgagor and those claiming under 
him. (Powell on Mortgages, 235; I)oughei*ty v. Randall, 
3 Mich. 581; 21 N. Y. 343.) 

Williams & Willis, for Respondent. 

A mortgage creates no right to or interest in the land 
mortgaged. It is only a lien thereon, similar in character 
to the liens created by judgments generally. (Session Laws 
1870, 265; 9 Cal. 411; 39 Cal. 247; 3 Denio, 234; 21 N. Y. 
347; 6 Conn. 161.) The time that the mortgagor resides 
out of the State is deemed a part of the period of limita- 
tions. (Id.) Possession by the mortgagee, without the 
mortgagor's consent, does not operate to enlarge the mort- 
gagee's rights. (Civ. Code, g 323; 9 Cal. 411, 428; 17 Cal. 
593; 36 Cal. 42, 52.) 
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By tlie Court, Thayer, J. : 

This is a suit by the appellant, James Anderson, as plain- 
tiff, to foreclose a mortgage upon certain real property sit- 
uated in the county of Marion. The complaint was filed on 
the — day of April, 1870. The respondent, T. J. Baxter, de- 
fendant in the Court below, demurred to the complaint on 
the grounds that the suit had not been commenced within 
the time limited by the Code. The Circuit Court overruled 
the demurrer, and the defendant appealed from the decision 
to this Court. The appeal was heard at the term of this 
Court held in the year 1870, and the decision of the Circuit 
Court upon the demurrer was reversed and the cause re- 
manded to the Court below for further proceedings. 

The case coming on to be heard in the Circuit Court upon 
the mandate of this Court filed there, judgment was given in 
favor of the defendant and against the plaintiff for the costs 
and disbursements, and the plaintiff, by leave of that Court, 
filed an amended complaint in the suit, to which the de- 
fendant interposed a demurrer upon the same giounds as 
before. The Circuit Court, at a term thereof held in Jan- 
uary, 1871, regarding the decision of this Court upon the 
former appeal as decisive of the question raised by the de- 
murrer to the amended complaint, sustained the same and 
gave judgment for the defendant, from which the plaintiff 
brings this appeal. 

The only question we are necessarily required to con- 
sider is, whether or not the amended complaint referred 
to presents a state of facts that takes the case out of the 
principles of law determined by this Court upon a former 
appeal. 

But as no opinion was then written, it has been deemed 
advisable to give at this time the opinion of the Court upon 
the questions determined in this case at the former term as 
well as those now submitted for our consideration. 

The plaintiff alleges in his complaint, in substance, that 
on the 14th day of October, 1857, one William H. Nordyke 
and wife sold and conveyed, by deed of that date, the real 
property in question to Nathan Howe and Horace Howe, 
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Jr. That said Howes on the same day executed to said 
Nordyke a mortgage upon said property to secure eighteen 
hundred dollars of the purchase-money thereof, conditioned 
to be paid in two installments of nine hundred dollars each, 
in one and two years from date, with interest. That the 
mortgage contained a clause that until default by mort- 
gagors in the performance of said condition, it should be 
lawful for them to retain the possession of the said property 
and to use and enjoy the same. That mortgagors wholly 
failed to pay the money or interest secured to be paid by 
the said mortgage, and abandoned the said mortgaged 
premises and went out of the (then) Territory (now State) 
of Oregon, and have continuously ever since remained out 
of said possession and absent from the State. 

That after the default in the pajrment of said money, the 
said Nordyke, the mortgagee, entered and took peaceable 
possession of said premises under his said mortgage, and 
being so in possession thereof, he, on the 12th day of May, 
1859, in consideration of twenty-two hundred dollars, sold 
and assigned the said mortgage to the plaintiff, which as- 
signment was, at or about the day aforesaid, duly acknowl- 
edged and recorded; and the said mortgagee then and there 
delivered said mortgage, and the possession of the said 
premises, to said plaintiff, who then and there peaceably 
entered and has continuously ever since remained in the 
quiet and undisturbed possession thereof to the present 
time, and has received the rents and profits thereof, paid 
the taxes and other necessary expenses for repairs, and 
made valuable improvements thereon, an account of which 
was set forth in said complaint, in a bill of particulars, in 
which the mortgagors were credited for the use of the prem- 
ises for each year, and were charged with the taxes' paid, 
and the expense of improvements. 

The plaintiff also alleges, upon information and belief, 
that said Horace Howe, Jr., died out of the State about the 
year 1862, or 1863; that he left no will, and no widow or 
children, and that Horace Howe is the father, and the only 
surviving heir-at-law of the said Horace Howe, Jr. ; that on 
or about the 11th day of March, 1870, said Nathan Howe, 
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and his wife, and the said Horace Howe, for the considera- 
tion of one hundred and fifty dollars, conveyed, by quit-claim 
deed, all their right, title and interest in the said premises, 
to said defendant T. J. Baxter, who took, with full notice 
of plaintiff's mortgage, possession and rights in the prem- 
ises. The plaintiff also sets out in the complaint a copy of 
the mortgage; but it is not alleged, nor does it appear, that 
any personal obligation for the payment of the debt was 
given by the mortgagors, or .by .the defendant ; nor is there 
any covenant in the mortgage for the payment of the sum 
intended thereby to be secured. 

Plaintiff prays relief, that said account be examined,, and 
after ascertaining the balance due upon the mortgage, that 
the said premises be decreed to be sold and said balance 
and the costs and disbursements of the suit be paid out of 
the proceeds. 

The question raised by the demurrer, is as to whether 
the suit has been commenced within the time limited by 
the Code of Civil Procedure. 

Section 378 of the Civil Code provides that a suit shall 
be commenced within the time limited to commence an 
action, as provided in title second, chapter one, of the Code, 
and further provides, "That a suit for the determination of 
any right or claim to, or interest in real property shall be 
deemed within the limitation provided for actions for the 
recovery of the possession of real property." 

Section four, title second of chapter one of the Code, 
provides that actions for the recovery of real property, or 
for the recovery of the possession thereof, shall be com- 
menced within twenty years. And subdivision two of sec- 
tion five, title second, chapter one, provides that actions 
upon sealed instruments shall be commenced within ten 
years. The case at bar falls within these provisions of the 
statute, and it will readily be observed that if it is a ''suit 
for the determination of any particular right or claim to, or 
interest in real property," the time is limited to twenty 
years. But if it is a suit upon a sealed instrument, and 
not for the determination of any right or claim to, or in- 
terest in real property, then it is limited to ten years. 
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Formerly, a mortgage of real property was regarded as a 
conveyance of the legal title, subject, of course, to be de- 
feated by the performance of a condition, and this doctrine 
still prevails to some extent. Courts of equity, however, 
have always regarded a mortgage as a mere security for a 
debt, and the foreclosure thereof as a proceeding to satisfy 
the debt secured thereby; and Courts of law as well as 
Courts of equity, in many of the States, have taken the 
same view; that is, that a mortgage was a mere lien or 
pledge, and that the general title to the mortgaged prop- 
erty was in the mortgagor. In the language of one of the 
authorities, "The mortgagee has neither a jus in re nor ad 
rem, but a specific lien, similar in character to a general 
lien created by a judgment upon the land of the judgment^ 
debtor. (3 Denio, 232.) However this may be, as a mat- 
ter of strict law, I am satisfied that a suit to foreclose a 
mortgage is not for the determination of any right or claim 
to, or interest in real property^ but a proceeding to have 
the mortgaged property adjudged to be sold to satisfy the 
debt secured thereby; at least this is in accordance with the 
express provisions of our statute. (Civ. Code, g 410.) In 
such a suit the title to the mortgaged premises is in nowise 
drawn in question. The adjudication is merely as to the 
fact of the execution of the mortgage, the amount due 
thereon, and the sale of the property to satisfy the debt 
secured. It is the mere collection of a debt charged upon 
specific property by resorting to the property as a means of 
satisfying it. If it were a suit to divest a party of title, or 
to establish some right regarding the title to real property, 
it would stand upon a different footing; but the mortgage 
being in equity only a chose in action, a suit to ioreclose 
it is more analogous to an action upon a sealed instrument, 
and should be governed by the same rule of limitation. 

Another question which arises in this case is, whether 
the time the mortgagor, when the cause of suit shall accrue, 
or after it accrues, is out of the State, shall be deemed a 
part of the period of limitation. 

Section sixteen, page 143, Civil Code, provides as fol- 
lows: ''If^ when the cause of action shall accrue against 
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any person who shall be out of the State, * * * * 
such action may be commenced within the times herein 
respectively limited, after the return of such person into 
the State; and if, after such cause of action shall have ac- 
crued, such person shall depart from, and reside out of 
this State, ***** the time of his absence shall 
not be deemed or taken as any part of the time limited for 
the commencement of such action." It is urged that the 
provisions of the above section should be made applicable 
to this case; that the time for the commencement of a suit 
being limited by § 374 of the Code, before mentioned, to 
the time for the commencement of an action, as provided 
by title second, chapter one, it must, in all cases, be taken 
with the qualifications contained in said title. I do not 
think that view a reasonable construction of the statute. 
The provision referred to, that a suit shall only be com- 
menced within the time limited to commence an action, is 
a declaratory Act. A Court of equity always would refuse 
relief where, under like circumstances, the claim would be 
barred at law by the Statute of Limitations; although the 
statute, in terms, should be applicable to Courts of law 
only. Equity, in such cases, acts by analogy to the rules 
of law. (Story's Equity Juris. § 64.) 

I cannot think the Legislature intended that the qualifi- 
cation referred to should apply, except where the circum- 
stances are similar. If the relief sought had been a decree 
in personam y the analogy would be sufficiently complete, 
and the period of such absence not be included as any part 
of the time limited. Such absence in that case would 
suspend, or at least affect the party's remedy, which is the 
onlj reason for the exception. Jn this case, the plaintiff 
can claim no remedy, except to hf^ve the property in ques- 
tion adjudged to be sold to satisfy the debt secured there- 
by. It was in effect a proceeding m rem, and the absence 
of the mortgagors did not interfere with the prosecution of 
his remedy, or render it less effectual. If the absence of 
the mortgagors in this case prevented the Statute of Limita- 
tions from running, then the same result would have fol- 
lowed if the premises had been sold to defendant the next 
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day after the execution of the mortgage, and he had gone 
into possession and remained in possession thereof; and in 
fact, the statute would never run so long as the mortgagors 
should remain away from the State. Where a personal 
obligation is sought to be enforced, the provisions of g 16 
referred to, would undoubtedly apply; but where the only 
remedy is against the property, which has a fixed situs, the 
construction contended for would be unreasonable. 

It is also claimed that as the mortgagee and his assignee, 
the plaintiff, took and retained possession of the mortgaged 
premises, after their abandonment by the mortgagors, and 
made improvements, and received the rents and profits, and 
used* and occupied the same, it took the case out of the 
Statute of Limitations. That the mortgagors, and their 
grantee, the defendant, having the right to compel the 
pl^iintiff to account for such use and occupation, and to 
apply the same towards the payment of the debt, the plaint- 
iff therefore has the right to make such application, and it 
will in effect be a payment, and bring the case within the 
provisions of g 25 of said Article Second. Said g 25 
provides that, "whenever any payment of principal or in- 
terest has been, or shall be made, upon existing con- 
tract, whether it be a bill of exchange, promissory note, 
bond or other evidence of indebtedness, if such payment 
be made after the same shall have become due, the limita- 
tion shall commence from the time the last payment was 
made." 

I do not think we are called upon at this time to deter- 
mine the rights of a mortgagee in possession, so far as his 
right to defend his possession until the debt secured by the 
mortgage is paid. That question does not properly arise at 
this time. Had this been an action by the mortgagors, or 
their grantees, to recover possession of the mortgaged prop- 
erty, it would have been pertinent, and the list of author- 
ities, cited by the appellant's counsel upon that point, been 
entitled to consideration; but it is a suit to foreclose a mort- 
gage, and the right to the possession, its being lawful or 
unlawful, is of no consequence. The view I take is : That 
a mortgagee, or his assignee in possession, in a suit to fore-- 
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close the mortgage occupies no more favorable position 
than if out of possession; that his right to maintain posses- 
sion ander a mortgage, when he has lawfully acquired it, 
if he has such right, does not depend upon his having a 
remedy to foreclose the mortgage. His remedy, by action 
or suit, may be barred and still the obligation of the debt, 
be unimpaired; that he might have the right to hold the prop- 
erty as a pledge, when he could not enforce a collection of 
his debt in an ordinary way. The Statute of Limitations 
only goes to the remedy by action or suit. (14 N. T. 16.) 

If a payment made by the mortgagor upon the mortgage 
debt, after the same becomes due, brings the case within 
the provisions of said g 25, and the limitation only com- 
mences from the time of such payment, yet I cannot re- 
gard the payment contended for by plaintiff's counsel as 
the kind of payment contemplated by the statute referred 
to, A payment by a debtor of a part of his debt is equiv- 
alent to a new promise to pay the debt. Such payment, 
however, must be the direct, voluntary act of the debtor. 
A payment by operation of law, or acknowledged by the 
creditor on account of an equitable set-off, or counter claim 
which the debtor might insist upon, but which he has never 
claimed to have applied as such, cannot be regarded as such 
payment, and an application by the creditor of such matter 
as payment, without the assent of the debtor, would not 
prevent the running of the Statute of Limitations. Had the 
facts been, that the mortgagee went into possession under 
an agreement with the mortgagors that he should occupy 
the premises and apply the rents and profits in extinguish- 
ment of the debt and interest, the case would have been 
different upon that point. If the application of the rents 
had been under such an arrangement, expressly made be- 
tween the parties, I think it would have been such a pay- 
ment as I have indicated; but under the circumstances there 
has been no mutuality, no meeting of the minds of the 
parties, a mere ex parte application, and nothing upon the 
part of the mortgagors showing an intention to acknowl- 
edge a binding, existing obligation on their part. 

The judgment of the Circuit Court should therefore be 
affirmed. 

Vol. IV.— 8 
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THOMAS CEOSS, Appellant, v. ELIAS CHICHES- 
TER, Eespondent. 

Costs. — The decision of a Circuit Court determining the amount of costs 

taxable in a case, may be reviewed in the Supreme Court on appeaL 
Undkbtakinq, whkn too Late fob Filing. — If the undertaking on appeal is 

not filed within ten days after the service of notice of appeal, it is too 

late, and the cause will be dismissed unless leave is obtained to perfect 

the appeal. 
Leave to Pebpect Appeal. — It is too late to apply for leave to perfect the 

appeal after the motion to dismiss is brought on for hearing. 
Affidavits should be Filed, When. — Affidavits to be read in support of 

the cross motion should be filed before the motion is brought on for 

hearing. 
Cost-Bill. — In taxing costs the practice requires a cost-bill or statement of 

disbursements, which must state the items separately, specifying the 

amount of each item and for what the expense is incurred, and it must 

be verified. 
Idem — Vebification.— Such -verification is sufficient, if the party deposes 

that the items of the bill or statement are correct as the deponent verily 

believes, and that the liability has been necessarily incurred. 
Objection to Cost-Bill. — The written objection to the bill need not be on 

oath, but it must point out particularly the errors in the bill. 

Appeal from Lane County. 

The appeal is from a judgment of the Circuit Court af- 
firming a taxation of costs by the Clerk. 

Before a hearing was had upon the merits of the cause a 
motion was submitted by respondent to dismiss the appeal 
upon these grounds : 

First, The order, affecting only the taxation of costs, is 
not a ** final decision." 

Second. The undertaking was not filed within ten days 
after the service of the notice of appeal. 

Pending the argument of the motion, counsel for appel- 
lant asked leave to perfect the appeal nunc pro tunc, and 
offered to file an affidavit in support of such request. 

Upon the motion to dismiss, Upton, J., delivering the 
opinion of the Court, said : 

**By the Constitution it is provided that 'the Supreme 
Court shall have jurisdiction only to revise the final decis- 
ions of the Circuit Courts.' We hold that a decision of 
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a. Circuit Court finally determining the amount of costs 
taxable in a case is within this provision and is reviewable 
in this Court. 

*' On the second ground of the motion, the Court is of 
opinion that the undertaking was filed too late, it not being 
filed * within ten days after service of the notice of ap- 
peal;' and that the motion must be granted unless leave 
be given to perfect the appeal. 

'* The appellant's counsel, in the course of their argument 
on this motion, expressed a willingness to file a new un- 
dertaking and to apply for leave to perfect the appeal by 
that method if the Court thought a new undertaking nec- 
essary. We do not deem it a correct practice to entertain 
such a proposition made after the motion to dismiss is 
brought on for argument. The application for that pur- 
pose ought to have been made in the form of a cross mo- 
tion, and if any aflSdavits were relied upon in support of 
the application, they should have been filed before the 
motion to dismiss was brought on for hearing, so that the 
whole matter would be presented for consideration. If 
the respondent insists on the second ground, the motion to 
dismiss will be granted." 

Bespondent having filed an undertaking nunc jn^o tunc, 
appellant waived the second ground of his motion to dismiss 
and the cause was submitted on its merits. 

Malhry & ShaWy for Appellant. 

Ellsworth (i Walton, for Respondent. 

By the Court, Upton, J. : 

It appears from the transcript that the defendant filed 
with the Clerk, under g 546 of the Practice Act, a state- 
ment of his disbursements, the items of which were for 
witnesses' fees, in w^hicli he specified the name of each wit- 
ness and the amount of the disbursement, setting out each 
item in the following form : 

" , days, miles, $ ," 

giving the name of the witness, the number of days, the 
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number of miles, and the amount claimed for each witness. 
The statement was verified. 

The appellant filed the following objections : 

" Ist. It does not appear from said bill of disbursements 
or the affidavit thereto, that the persons therein named as 
witnesses actually and necessarily traveled the number of 
miles charged therein, or that they all or any of them ac- 
tually attended the Court the number of days charged, as 
witnesses only. 

** 2d. It does not appear from said bill of disbursements 
that the defendant has paid, or is liable to pay to the 
persons named as witnesses, the amount therein charged. 

"3d. It does not appear from said bill of disbursements 
that the said witnesses, or any of them, were material for 
the defense of this action; that they or either of them 
were sworn and examined in the trial." 

The respondent filed an amended verification to the bill 
of disbursements, whereupon the Clerk made an order al- 
lowing the bill, and the Circuit Court affirmed the order. 

The only points it is necessary to consider in reviewing 
the decision of the Circuit Court, are whether the original 
statement of disbursements filed by the respondent, and 
its verification, were in compliance with § 546 of the 
Practice Act in the first instance, and whether the objec- 
tions filed by the appellant ** state the particulars of 
such objections" within the meaning of that section, as 
construed in the cases of Cratvfoi'd v. Ahraham (2 Oregon, 
163), and WiUon v. City of Salem (3 Oregon, 482), so as to 
make it obligatory on the respondent to file an */ amended 
verified statement." 

We think the original statement sufficient in the first in- 
stance; that is, it is such that if not objected to, it would 
have justified the Clerk in taxing the costs therein men- 
tioned. 

Where a disbursement is made to a witness, or incurred 
by calling him into Court and thus becoming liable to pay 
him, a statement of that disbursement is sufficiently ex- 
plicit if it gives the name of the witness, the number of 
days he has attended the Court, the number of miles he has 
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traveled, and the amount of money he has become entitled 
to receive. And its verification is '*as specific and formal 
as the verification to a pleading," and is sufficient if the 
party deposes that the items of the bill or statement are 
correct, as the deponent verily believes, and that the liability 
has been necessarily incurred. But we are of opinion that 
the objections filed by the appellant do not comply with 
the requirements of the practice, as established in the cases 
above cited. 

When we compare the objections filed by the appellant 
in this case with those suggested by Judge Wilson in Wil- 
son V. City of Salem, we find a marked difference. The lat- 
ter specifies the particulars of the objection as follows: "C. 
D. did not attend as a witness only, but was a juror." The 
language of the objection in this case is, ** It does not appear 
from said bill of disbursements or the affidavit thereto, 
that the persons therein named as witnesses * * * 
actually attended Court the number of days charged, as 
witnesses only." The one presents an issuable fact in re- 
gard to the disbursement, and renders it necessary that the 
adverse party admit the truth by his silence, or deny the 
allegation by his oath. The other alleges no fact, but 
merely raises an issue of law as to the sufficiency of the 
original cost-bill. 

If any one of these witnesses did not travel the number 
of miles charged, the objection should have named the wit- 
ness, and should have stated that he did not travel as al- 
leged. If the witness came on other business and did not 
travel or attend Court as a witness, the objection should 
state the fact. Such specification would point out at once 
what additional fact ought to be set out by affidavit, and 
would oblige the party claiming costs to file what has been 
called an "amended verification" or "an amended verified 
statement." In other words, an affidavit containing material 
facts, which are not shown in the original statement and 
which meet and traverse or avoid the particular matter 
specified in the objection, so as to put the Court in pos- 
session of all the material "facts necessary to show the 
justness of the claim." 
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Tlie appellant has objected to the sufficiency of the bill 
filed, but not to any item or claim, according to the mean- 
ing and intent of the rule as laid down in the cases above 
cited. In those cases it was held that, '4f this is not done, 
the objection may be passed without notice and all items 
not objected to are supposed to be admitted." 

The objections filed by the appellant seem to have been 
drawn up under the impression that, for the purpose of tax- 
ing costs, the papers to be filed must set out the facts which 
show the party to be entitled to recover as fully as a com- 
plaint sets out the facts that constitute a cause of action. 
Such is not the construction of the statute intended to be 
expressed in the opinions above cited. It is true Judge 
Wilson says: "Each item should be briefly but particularly 
set forth, just as in a complaint each cause of action must 
be specifically set forth and must of itself show a right to 
recover." This I understand to assert that each item must 
be stated separately so as to be distinguishable from all 
others, as each cause of action must be stated separately in 
a complaint, but as these papers do not necessarily consti- 
tute a judgment-roll or make up a record of what was the 
subject of the litigation as do the pleadings, there is not, in 
taxing costs, a necessity for the same kind of statement in 
all particulars that there would be in a complaint filed in an 
action to recover the same money that is here claimed. 

In passing upon the cases above cited, the Court en- 
deavored to fix upon a convenient mode of practice. The 
intention of the Court was not to assimilate this proceeding 
to the trial of a cause, but, on the contrary, to make the 
business of taxing costs as simple as is compatible with 
correctness and certainty. To this end the Court provided 
by rule that no affidavit should be filed, except by the party 
claiming tbe costs or disbursements. The practice which 
the Court has endeavored to establish requires, in the first 
place, simply a cost bill or statement of disbursements, 
which must state the items separately, specifying the amount 
of each item, and for what it is incurred, and must be ver- 
ified. If any part of it is objected to, the objection need 
not be on oath, but it must point out particularly in what 
respect the claim presented is wrong or unfounded. 
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As to aoy particular fact thus pointed out, the party who 
claims the item must state, on his oath, such additional 
facts, not stated in the original bill, as to present the truth 
in regard to the particular point specified in the objection, 
so that the Clerk, or the Court, by inspecting the original 
bill or statement, and the additional affidavit, sometimes 
called the "amended verified statement," can be informed 
of the truth of the matter pointed out in the objection. 
This is our understanding of the practice established by the 
cases above cited. We think the objections filed in this 
case are too general, and that they do not point out any 
particular respect in which the claim is unfounded, and 
that no additional verification was rendered necessary. 

The judgment of the Circuit Court should be affirmed. 



JOHN NEWSOM, Appellant, v. J. W. GEEENWOOD, 

Eespondent. 

Statute — CoNSTEUcmoN of. — A statute repealing or in anywise modifying 
the remedy of a party by action or suit, should not be construed to 
affect actions or suits brought before the repeal or modification. 

Befobmino Written inbtbumbnt. — In order to warrant a Court of equity 
in decreeing the reformation of a written instrument, the testimony 
must be clear and satisfactory. 

Appeal from Marion Couuty. 

This was an action of ejectment, in which Newsom was 
plaintiff, and Greenwood defendant. Plaintiff filed his 
complaint, claiming a certain parcel of land in what is 
known as the TVesley Shannon Donation Claim, and also 
the sum of one hundred and seventy-five dollars as dam- 
ages. The answer denies the ownership of plaintiff, and 
alleges that on March 9, 1865, the defendant purchased 
of one William Helm the south half of the prairie and 
south half of the timber land on said donation claim; that, 
by mistake, the deed from Helm to defendant was drawn 
for the south half generally; that on the 25th of March, 
1865, the plaintiff, with full knowledge of the facts concern- 
ing the defendant's purchase, purchased from said Helm 
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the remaining portion of said claim, viz. : the north half of 
the prairie, and the north half of the timber; that, by mis- 
take, the deed from Helm to the plaintiff was drawn for the 
north half generally (which includes the parcel in dispute). 
That on December 15, 1866, defendant took possession of 
the land by him purchased. That when tlie plaintiff took 
possession of the land he recognized the division in accord- 
ance with their respective purchases, as alleged by the de- 
fendant. This answer developing an equitable defense, the 
cause was transferred to the equity side of the Court. To 
the defendant's answer, plaintiff replied, denying mistake in 
deed, and other material allegations. The Court below, 
after trial, found the equities to be with the defendant, and 
decreed accordingly. While the cause was pending, the 
Statute of 1866, by which actions at law were required to 
proceed as suits in equity, when the facts stated in the 
pleadings of either party presented a case requiring the in- 
terposition of a Court of equity, was repealed. 

G. W. Laivson and Sullivan & Thompson, for Appellant. 

The repeal of a statute, from which the Court derives its 
jurisdiction, at any time before the pro^jeedings are con- 
summated, deprives the Court of its jurisdiction, and puts 
an end to the proceedings. (1 Kent. Com. 526 and note; 1 
Hill, 324; 36 Barb. N. Y. 447; 5 Blackf. E. 195; 2 U. S. 
Eq. Dig. 593; Smith's Com. 887; 1 Wm. Black. E. 451; 
Sedgwick on S. & C. L. 121; 23 Cal. 522; 2 Estee PI. 277.) 

The proofs are not sufficient to warrant the Court in cor- 
recting a mistake in the deeds. If the testimony is vague, 
uncertain, conflicting, or in anywise contradictory, a mis- 
take will not be corrected, but the deed will be taken to ex- 
press the exact terms of the agreement between the parties. 
(Willard's Eq. 70; Story Eq. 152-164; 42 Barb. N. Y. 455; 
2 Johns.* Ch. 585, 630; 11 Paige, 658; 33 N. Y. G76; 19 
Cal. 660; 23 Cal. 522; 2 Estee PI. 277; 29 Barb. N. Y. 595; 
26 Wend. 268; 2 Ogn. 26, 290.) 

WiUiains & Willis, for Eespondent. 

A Court, having acquired jurisdiction, does not lose it by 
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the repeal of a statute, under which such jurisdiction is ac- 
quired, while proceedings are pending. (Smith's Com. 880; 
23 Wend. 481.) Jurisdiction of Courts of equity over ques- 
tions of mistake. (Story Eq. g§ 157, 159; Willard's Eq. 73; 
2 0gn. 288; 10 N. Y. 322.) 

By the Court, 'McArthub, J. : 

Two questions are presented in this case: the one 
touching the jurisdiction of the Circuit Court; the other, 
touching the suflGiciency of the testimony. After issue 
joined, and while this cause was pending in the Court be- 
low, the amendment to g 93 of the Code, — which amendment 
was couched in the following language: **A material allega- 
tion in a pleading is one essential to the claim or defense, 
and which could not be stricken from the pleadings without 
leaving it insufficient. "When the facts stated in the plead- 
ings present a case cognizable in a Court of law, the case 
shall proceed as an action at law. But if the facts stated, 
either by the plaintiff or defendant, show a case requiring 
the interposition of a Court of equity, the case shall pro- 
ceed as a suit in equity " (Laws of Oregon, 1866, p. 12), — 
was further amended so as to read as follows: ** Section 
93. A material allegation in a pleading is one essential to a 
claim or defense, and which could not be stricken from the 
pleading without leaving it insufficient as to such claim or 
defense." (Civ. Code, § 93.) 

This case was commenced on the law side of the Court, 
and the answer developing an equitable defense it was 
transferred to the equity side, and then tried, the transfer 
being ordered and the judgment rendered after the repeal 
of that part of g 93 which established such rule of practice. 
Wherefore it is contended by counsel that the Court had 
no jurisdiction to transfer or try the cause, for that the 
proceedings were inchoate at the time of such repeal, and 
there w^as no saving clause as to the causes pending. 

As a general rule, it is true that the efifect of a repealing 
statute is to obliterate the statute repealed as completely as 
if it had never been passed, and that it must be considered 
as a law that never existed, except for the purpose of those 
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actions or suits which were commenced, prosecuted and 
concluded while it was an existing law. Such was the lan- 
guage of Tindal, Lord Ch. J., in KeijY, Goodioin (4 Moore 
& Payne, 341, 351), and such is the recognized rule in this 
country. But there is a class of cases forming exceptions 
to this general rule. In Hilchcock v. Way (6 Adolphus & 
Ellis), a case similar in principle to the one now under con- 
sideration, Denman, Lord Ch. J., in delivering the opin- 
ion of the Court, said: "We are of opinion that the law as it 
existed when the action was commenced, must decide the 
rights of the parties to the suit, unless the Legislature 
express a clear intention to vary the relations of litigant 
parties to each other." Upon the same principle was de- 
cided the case of Builei* v. Palmer (1 Hill, 325), in which it 
was very emphatically declared that positive enactments are 
not to be construed as interfering with previously existing 
contracts, rights of action, or suits, unless the intent thus to 
interfere be expressed in the enactment. Extending this 
principle, it was held in Bedford v. Shilling (4 Serg. & 
Rawle, 401), that a statute in any way modifying the remedy 
of a party by action, shall never be so construed as to aflfeot 
actions brought before the statute. Also, in Bates v. Skarns 
(23 Wendell, 482), it was decided that a statute should 
never be so construed as to affect even pending remedies, 
unless it either expressly declare such to be its object, or 
there remains no prospective remedy upon which it can 
operate. We recognize and shall follow the principle gov- 
erning in the exceptional cases, as well because it is sanc- 
tioned by approved precedents, as because it is calculated 
to prevent the evils which would result from the too rigid ap- 
plication of the general rule. Applying it, therefore, to the 
question of practice presented, we conclude that the Court 
below very properly transferred this cause from the law to 
the equity side, and that it had jurisdiction to tiy the same 
after the repeal'of the section of the Code above referred to. 
We now proceed to the second question presented. Since 
the amendment of g 533 of the Code (Civ. Code, § 533), 
appeals from decrees are to be tried de novo by this Court, 
upon the transcript and the evidence accompanying it. All 
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the testimony is therefore before ns; and the respondent's 
counsel claim that the conclusions of fact to be drawn 
therefrom, warranted the Court below in decreeing the cor- 
rection of the deed and the division of the parcel of land 
described as the Wesley Shannon Donation Claim, in ac- 
cordance with the terms of an alleged contract of purchase 
which is assumed to be fully proven. Appellant's counsel, 
however, urge that the proofs are not sufficient to waiTant 
the Court in concluding that there was a mistake in the 
deed and proceeding to correct the same. 

A brief inquiry into the laws relating to the quality and 
character of the testimony necessary to warrant a Court of 
equity in decreeing the correction of a mistake in a deed 
will not be amiss. In SMvely v. Welch (2 Oregon, 290), 
Kelsay, J., in delivering the opinion of the Court, said: 
"To entitle a party to the decree of a Court of equity 
refoiining a written instrument, it is incumbent upon him 
to establish the eiTor or mistake alleged by proof so satis- 
factory in its nature as to preclude all question." 

The language used by the learned judge is far too strong. 
To hold that proof in these, or in any cases, shall be so satis- 
factory as to preclude all question, would defeat the object 
of the law, for it seldom lies within the range of human 
possibility to furnish that quality of proof. The rule which 
should govern in this class of cases is laid down in Wil- 
lard's Equity Jurisprudence, page 75, where it is held "that 
to show a mistake in a written instrument, the evidence 
must be clear and satisfactory, so as to establish the mis- 
take to the entire satisfaction of the Court." And this is 
identical with that expressed by both Fonblanque and 
Story, and has received tbe approval of the highest judicial 
tribunals of the United States and of England. 

The testimony before us does not fill the measure of the 
rule just stated, much less that laid down in Shively v. 
Welch, and is not of that clear and satisfactory nature requi- 
site to warrant us in reforming a written instrument. 

The decree of the Circuit Court must, therefore, be 
reversed, and a decree entered in conformity with this 
opinion. Decree reversed. 
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N. G. PITZER, Appellant, v. W. J. RUSSEL, 

Respondent. 

Bight to Sue upon a Jqdgment. — A judgment creditor cannot claim a 
stnct right to sue upon his judgment hh often as he may choose, with- 
out showing any necessity for such course. Neither the common law 
nor the practice in the varions States, nor anything inherent in the sub- 
ject, gives to a judgment creditor an absolnte right of action on a do- 
mestic judgment, unless such action is necessary in order to enable the 
plaintiff to have the full benefit of his judgment. 

Complaint in an Action upon a Judgment.- Where a judgment creditor 
had neglected for more than one year to file a transcript of his judg- 
ment with the County Clerk and had thereby lost his power to levy on 
real estate, and the complaint contained no explanation of the delay: 
Ileldt not to be error to decide that the complaint did not lay a founda- 
tion for an action upon the judgment. 

Appeal from Benton County. 

This action was brought in the County Court of Benton 
County by the appellant, upon a judgment obtained by him 
before a Justice of the Peace in Grant County in this 
State. The complaint states that the defendant was in- 
debted to the plaintiflf, on the 22d of October, 1863, in the 
sum of $154.80, for which he gave his promissory note; and 
it sets out the proceedings in the former action, in which, 
on the 4th of April, 1866, the plaintiff obtained judgment 
upon the promissory note for want of answer, and it avers 
"that the same judgment is in full force, having never been 
paid or reversed," and that the defendant is now a resident 
of the county of Benton, owns no personal property, but 
does own real estate in Benton County. 

The defendant demurred, assigning as cause: "1st. That 
it appears from the complaint that the Court has no juris- 
diction of the subject of the action. 2d. The complaint 
does not state facts sufficient to constitute a cause of action." 

The County Court sustained the demurrer. The plaintiff 
having appealed to the Circuit Court, the judgment of the 
County Court was affirmed, and the plaintiff now appeals to 
this Court. 

F. A. Chenoiodh, for Appellant. 

A judgment was at common law a good cause of action. 
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(1 Chitty's PL 109, 110, 111; Civ. Code, g§ 5, 143, 145; 20 
John. 342; 9 Cow. 26; 3 Blk. Com. 159, 420.) 

The Code has not abolished common law causes of action. 
(9 Barb. 268; 5 John. 175; 13 Id. 322; 15 Id. 220; 6 How. 
Pr. 229; 19 Barb. 560; 27 Id. 310; 7 Abbott's Pr. 129.) 

It has always been regarded in all the States a just foun- 
dation for an action. (17 Wend. 329; 1 Hill, 645; 5 Id. 408; 
29 Barb. 295.) 

Without this action the plaintiff has no remedy. (Civ. 
Code, §50.) 

John Bmiieif, for Eespondent. 

When a judgment is obtained upon a demand, the right 
to maintain an action therefor is at an end. The manner of 
enforcing collection is then by execution and not by an 
action. (Civ. Code, gg 209, 271.) The Code having pro- 
vided the manner in which judgments, foreign and domes- 
tic, can be enforced, that course must be pursued. The 
Statute of Limitations and the statute for enforcing the 
judgments of sister States, exclude the idea of enforcing a 
domestic judgment by action. (Civ. Code, gg 5, 728.) 'The 
manner of enforcing its domestic judgments is provided by 
each State. (13 Peters, 312.) The manner in which a judg- 
ment rendered in Justice's Court may be enforced is pro- 
vided by statute. (Civ. Code, gg 50, 51.) 

Since the disuse of real actions, actions for debt, upon 
judgments, have been discountenanced by the Courts as 
vexatious and oppressive. (Blackstone Com. (Chitty's Ed.) 
118, 159.) A practice at the common law not adopted by 
the Courts of the State will not be recognized. {Common- 
wealth V. Baby, 12 Pick. 513.) 

A judgment in this State is effected for the purpose of 
supporting an execution within five years from its rendition, 
and as a lien upon real estate for ten years therefrom. 
(Murch V. Moore, 2 Ogn. 190.) 

By the Court, Upton, J. : 

The matters discussed on the argument may be resolved 
into these questions : 
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First. Does an action lie, as a matter of course, upon a 
judgment rendered in this State as soon as the judgment is 
rendered ? 

Second. Do the particular circumstances disclosed by 
the transcript in the case justify the plaintiff in suing upon 
the judgment? 

The respondent claims that the statutory mode of apply- 
ing for leave to issue execution, and the provisions in rela- 
tion to filing transcripts and docketing judgments, are 
intended as a substitute for all other proceedings in the na- 
ture of scire facias and for all actions upon domestic judg- 
ments. The appellant claims theCt a judgment creditor has 
a common law right to sue upon his judgment as soon as it 
is rendered, and it is expressly stated in two of the New 
York cases, cited by the appellant, that it is a common law 
right to sue upon a judgment as soon as the judgment is 
recovered. {Hale v. Angel, 20 John. 342; Smith v. Mum/ord, 
9 Cow. 26.) The appellant also claims as a general rule 
that creating a new remedy for the redress of a private in- 
jury does not by implication abolish or take away any exist- 
ing fight of action; and this must be admitted to be the 
general rule. 

If the language used in pronouncing upon the two cases 
above cited is to be taken without any qualification and 
received as sound law, and if it is to be deemed expressive of 
what is sometimes denominated American common law, that 
is, the general rule of action now in force in this country, ex- 
cept where it is modified by statute, the appellant's conclu- 
sion seems a logical and necessary deduction. What is 
claimed by the appellant amounts to this: That although 
the Legislature may have intended to provide a statutory 
mode of enforcing judgment sufficient to meet every con- 
tingency that may arise, yet the Legislature has not inter- 
dicted the common law right of action if such right existed. 
It therefore becomes necessary to determine whether the 
appellant really has the common law right which he claims, 
and whether the language of those cases correctly declares 
the common law. 

The reports of those cases are not very full, but they in- 



Sept. 1871.] PiTZER V. KussEL. 127 



Opinion of the Court— Upton, J. 



dicate that counsel did not at all, in either case, discuss the 
question whether at common law the action lies as a matter 
of course as soon as the judgment is rendered ; and it is 
impossible to determine from the reports of those cases how 
much consideration was given by the Court to the point, 
whether at common law the bare existence of the unsatisfied 
judgment was a sufficient ground for an action, or to say 
whether debt upon the judgment was there sustained as a 
matter of course upon grounds or reasons that still exist. 
An examination of later decisions in that State and of the 
rulings in other States, leads to the belief that the Court 
would not have held, upon full investigation, that a plaintiff 
could maintain debt upon a judgment in a case where he 
could have the full effect and benefit of his judgment with- 
out such action. 

It is true that from very ancient times the action of debt 
on judgment has been recognized as proper, but like every 
other proceeding at common law, the action was based upon 
some sufficient reason arising out of the nature or necessi- 
ties of the case. If it would be a proper construction of 
the language used in the cases of Hale v. Angel and Smith 
V. jiJuvi/b)'d to treat those cases as holding that the common 
law sustained the action without any other reason or neces- 
sity, and solely to enable the creditor to coerce or intimi- 
date the debtor by threatening him with accumulation of 
costs, it is believed' that that position is not sustained by 
any other case to which our attention has been called. 

The cases of Ames v. Hoy (12 Cal. 11), and Stuart v. 
Lander (16 Cal. 374), each declare that the action would 
lie at common law, and that it is maintainable even though 
an execution might issue to enforce the judgment. Each 
of these opinions contains language capable of constiiiction 
quite as favorable to the appellant as that of the case above 
cited. But in the first case the report shows that the record- 
book containing the judgment had been destroyed by fire, 
and in the second case that '*the time in which an execu- 
tion could be issued had expired, and that there was no 
means of enforcing the judgment except by action." If the 
records in the two cases first above-mentioned could be in- 
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spected, it is possible similar reasons might be disclosed ; 
and if so, the cases would be classified with those where 
the action is grounded upon special reasons arising out of 
the necessity of the case, and would not support the appli- 
cant's first position. 

In most of the subsequent cases arising in the State of 
New York in which the subject of suing upon judgment is 
discussed, either the discussion relates to foreign judg- 
ments, or the disputed right involves the construction of a 
statute, or the right to sue is based on a ground of some 
necessity or of some substantial advantage to the cred- 
itor. After an examination of many cases from the same 
State, we do not find the idea reiterated that at common 
law an action would lie where no necessity exists, if in 
fact it ought to be considered as affirmed in these cases. 
On the contrary, in most of the subsequent cases cited 
from the State of New York, the proceeding is either 
based upon a st9.tute, or some special reason appears why 
the plaintiff cannot otherwise have the full effect of his 
judgment. In some cases, the plaintiff being an exec- 
utor, is compelled by statute to sue in order to have 
the benefit of the former judgment; in others, the new 
complaint is in the nature of a creditor's bill ; in others, 
it was necessary to try some issue in regard to the validity 
of the original judgment. [Camei^on v. Foivler, 5 Hill, 306; 
Biirwell V. Jackson^ 5 Seld. 535; Dohson v. Fearce, 2 Kern. 
156.) 

This class of actions had frequently been the subject of 
legislation in that State prior to 1851 ; at which time it 
was provided by statute that leave should be obtained from 
the Court before bringing an action upon a judgment 
between the same parties. In regard to that provision. 
Justice Boosevelt remarked in Burrough v. HuUy "It was 
enacted * to prevent the evil of accumulating costs by piling 
judgment upon judgment.' " And he adds: "The ordinary 
and, in ninety-nine cases out of a hundred, the proper 
mode of collecting a debt which is already in judgment is 
by issuing an execution." When, however, circumstances 
have occurred since the judgment was rendered, such, for 
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example, as a discharge in bankruptcy, or a release by act 
of the creditor, or a constructive payment, about the truth 
or effect of which circumstances a dispute exists, a formal 
action to try the newly arisen issues would not only be 
proper, but some proceeding of the kind may be necessary. 

For such reasons, actions upon judgments continue to be 
brought; and there is no doubt they have been permitted, 
from the earliest times of which we have knowledge, for 
other equally valid reasons. Our statutory proceedings in 
the nature of »ctVe facias (Civ. Code, g 292) are pro- 
ceedings in the nature of an action, which afford means of 
disposing of many, if not all, such newly arisen issues; 
and these proceedings have the advantage over an ordinary 
action of retaining the entire record in the same Court, and 
of preventing unnecessary cost and inconvenience to the 
defendants. Whether they are intended as a substitute for 
all other actions upon a domestic judgment, as is claimed 
by the respondent, it is not necessary now to attempt to 
decide. On the subject of the common law right to the 
action of debt on judgment, an opinion of Chief Baron 
Comyn is mentioned in Clark v. Ooodwin (14 Mass. 228), 
in which the Chief Baron places the right to bring debt 
upon judgment, on the ground that at common law the 
plaintiff had no other mode of recovering interest on his 
judgment. He states that final process did not authorize 
the collection of interest accruing after the rendition of the 
judgment; and it seems to have been his opinion that the 
right at common law to sue upon a judgment depended 
upon the necessity of the case, and on the circumstance 
that full redress could not be obtained without resorting to 
the action. It is argued that, at common law, the plaintiff 
was not required to set forth in his complaint any such 
special gi*ounds, and hence it is inferred that none need 
exist. But since the Court takes notice of the law govern- 
ing its own process, the matters mentioned by the Chief 
Baron are such as need not be set forth in the pleading. 

In South Carolina, the action being permitted upon a 
judgment where the original cause of action did not bear 
interest, it was said: "At common law no interest can be 

Vol. IV.— 9 
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collected upon an execution under a judgment, but interest 
is recoverable in an action of debt on judgment." {Pinck- 
neij V. Singleton, 2 Hill, S. Car. 343 ; Hamngton v. Glen, 1 
Hill, S. Car. 79.) It would seem from these cases, as well 
as from the opinion of Baron Comyn, above referred to, that 
the common law permitted the suing over a judgment when- 
ever that was necessary to afford the plaintiff a means of 
having the full effect of his judgment, and not otherwise. 

If the common law permitted debt upon judgment solely 
to enable the plaintiff to obtain interest upon his judgment, 
that reason for the practice would be inapplicable in a State 
where every judgment bears interest collectible by execu- 
tion, and where interest can be obtained equally well with- 
out an action. It is a part of the common law that where 
the reason of the rule fails, the rule fails with it. 

It was held in Connecticut, that '' an action of debt on a 
judgment will not lie unless it appears that the plaintiff 
cannot otherwise have the effect of his judgment." ( JVells 
V. Dexter, 1 Roote, 253.) And in Alabama it is a good de- 
fense to such action to show that execution is still available 
on the former judgment. {While v. Hadnot, 1 Port. 419.) 

A similar opinion was expressed in Lee v. Giles (1 Bailey, 
449). 

The Court is of opinion that the plaintiff cannot claim a 
strict right to sue his judgment as often as he may choose 
without showing any necessity for such course. And if, 
in coming to this conclusion, it is necessary to disregard 
the positions stated in the cases of Hale v. Angel, and Smith 
V. Mumfoi'd, I should feel less hesitation in doing so for the 
reason already expressed in regard to those cases, and be- 
cause of the peculiar position the question has occupied in 
that State as compared with other States. We conclude, 
from all the authorities presented, that neither the common 
law nor the practice in the various States of the Republic, 
nor anything inherent in the subject, based on sound reasou, 
gives to a judgment creditor an absolute right of action on 
a domestic judgment unless such action is necessary in 
order to enable the plaintiff to have the full benefit of his 
judgment. 
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In considering the peculiar circumstances of this case as 
applicable to the second question, it must be observed that 
by the statute (Civ. Code, g 50) the plaintiflf had one year 
in T^hich he might file a transcript with the Clerk, and thus 
make the judgment a lien upon real estate, which time ex- 
pired without such filing before this action was commenced. 
And by g 60 of the same Act, the plaintiff still has the right 
to file a transcript with a Justice of the Peace of any other 
county, which filing will authorize the Justice to issue exe- 
cution and to enforce the judgment by levy upon personal 
property. It seems to be understood, however, that any 
execution that can now issue, whether from the Court where 
the judgment was rendered or from one in which a transcript 
shall be filed, will only authorize a sale of personal property. 
It, therefore, may be a positive advantage and even a neces- 
sity to the plaintiff to have tliis action. Possibly the plaintiff* 
may never be able otherwise to have the full benefit of his 
judgment because the defendant may remain destitute of 
personal property. Had the plaintiff shown a suflScient 
reason for not filing his transcript with the County Clerk, I 
confess I am unable to see how he could be denied this 
action. And I come to the decision of this branch of the 
case with hesitation, and with the impression that if the 
case had been submitted to me at iiisi prins, as it was to the 
County Judge of Benton County, as a new and undecided 
question in this State, and one that perhaps was, under the 
circumstances, sub moch, addressed to the discretion of the 
Court, I am no way confident that I should have held it in- 
cumbent on the plaintiff to set forth facts in excuse of his 
want of diligence, or to justify his failure to file a transcript 
within the year. But there are many reasons in favor of the 
view that seems to have been taken by the County Judge. 
The case disclosed a want of diligence on the part of the 
plaintiff, from which had resulted whatever of disability he 
now seeks to avoid, and the facts stated do not show him 
entirely without remedy, nor present any excuse for the 
delay. 

The County Judge violated no rule or precedent estab- 
lished in this State in ruling that the facts set forth in the 
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complaint did not lay a foundation for an action upon the 
judgment, and I am not prepared to say that the County 
Court committed an error, or to hold that the Circuit Court 
erred in sustaining the ruling. 

It is the opinion of this Court that the judgment of the 
Circuit Court should be affirmed. 



B. F. BEOWN, Appellant, v. L. FLEISCHNEE, State 

Treasurer, Eespondent. 

AUTHOBITY OF THK SeCRETABT OF StATB IN AtTDITINO GuLIMS AND DRAWING 

Warbantb. — The authority of the Secretary of State to audit accounts 
and draw warrants upon the Treasurer, depends upon the condition that 
an appropriation has been made by the Legislature for their payment. 

State Treasurer — What Warrants mat be Paid by. — ^The State Treasurer 
is presumed to know what appropriations have been made, and he has 
no right to pay warrants unless drawn upon some specified fund, ex- 
cept when a claim is authorized by law to be paid out of a general con- 
tingent appropriation, he may pay the same upon the warrant of the 
Secretary. 
Per Uptont J., dissenting: 

LEoisLionyE Power, Delegation of. — The Legislature cannot delegate the 
power to legislate, unless it be in the specified exceptional case of creat- 
ing municipal corporations. 

Statcttb, Amendment of — Appropriation Act. — ProTisiolis in a General 
Appropriation Act cannot operate to transfer the power of auditing 
claims from one officer to another. Nor can the statute that provides the 
mode of auditing public accounts be revised and amended by a joint 
resolution, or by provisos in a General Appropriation Act. 

Fttnd. — Every law that imposes or authorizes a tax must create a fund, un- 
less a fund already exists, into which the tax is to be paid. 

Idem. — When a statute provides that the State shall pay for particular ser- 
vices, if there is no special requirement that the claim shall be paid out 
of a particular or special fund, it will be payable out of the general 
fund. 

Auditing Pitbuc Aocountb. — ^The provisions of $ 6, p. 622, of the Compiled 
Laws, requiring the Secretary of State ** to examine and determine the 
claims of all persons against the State, in cases where provisions for the 
payment thereof shall have been made by law," limits the action of the 
Secretary to coses where the law provides or enacts that the claimant is 
entitled to be paid by the State, and not to times when payment can be 
instantly made. 

Duty of the Skcbetabt of State.— It is the duty of the Secretary of State 
to audit public accounts in every case where the law has clearly pro- 
'vided that the claimant shall be paid by the State; and if the claim is 
allowed, to draw his warrant for the amount found due. 
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Argument for Appellant. 

Appeal from Marion County. 

1^1 §§ 5* 7, 8, 10 and 12 of the General Appropriation 
Bill passed by the Legislature in 1870, provisions were 
made for the redemption of warrants drawn on the peni- 
tentiary, incidental, executive and general funds, with a pro- 
viso in each case that said warrants should not be paid 
until after the same had been audited by an investigating 
commission, provided such commission was appointed. At 
the same session the Legislature adopted a joint resolution 
creating such a commission. 

Appellant petitioned for a mandamus to compel the pay- 
ment of certain warrants drawn by the Secretary of State 
on the penitentiary and incidental fund for the payment of 
claims which had been disallowed by the investigating 
commission. These warrants had been drawn prior to the 
Act of 1870, to cover expenditures which the Legislature 
of 1868, failing to pass an appropriation bill, had not pro- 
vided for. 

The other facts are stated in the opinion of the Court. 

Knighi & Lord, for Appellant. 

The provisos contained in g§ 5, 7, 8, 10 and 12 of the Act 
of 1870, are unconstitutional and void. In contemplation 
of law no such investigating commission as is referred to 
in those sections has been created. The Constitution has 
made the Secretary of State auditor by virtue of his office 
(Constitution, Art. 6, g 2), and in pursuance thereof the Leg- 
islature has defined his duties. (Mis. Laws, ch. 1, g§ 16-20.) 
The Legislature has no power to delegate any duty or 
authority which the Constitution has imposed on the Sec- 
retary of State, to any other officei, board, commission or 
tribunal. (10 Wise. E. 525.) 

The joint resolution creating the investigating commis- 
sion creates an office. (2 Bouv. Law Diet. 239; 8 Cal. 41.) 
The Legislature has no power to enact a law the taking 
effect of which is made to depend on any condition or other 
authority not provided in the Constitution. (Constitution, 
Art. 1, g 21; 4 Selden, 483; 2 Iowa, 205.) Laws making 
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appropriations for tLe salaries of public officers and other 
current expenses of the State, shall not contain provisions 
on any other subject. (Constitution, Art. 9, g 7.) Every 
act must embrace but one subject and matters properly 
connected therewith, which subject shall be expressed in 
the title. But only so much of any act shall be void as re- 
lates to subjects not embraced in the title. (Constitution, 
Art. 5, g 20; 14 Louis. E. 9; 32 111. E. 181; 11 Ind. E. 
199; 4 Metcalf (Ky.) E. 72.) If the void part of a statute 
can be stricken out and the valid portion will be operative, 
the former should be rejected and the latter allowed to 
stand. (1 Gray, 21; 5 Gray, 100; 4 Metcalf, 288; 24 Pick. 
361; 3 Nevada, 180.) It is the imperative duty of the Sec- 
retary of State to draw his warrant when claims of the char- 
acter embraced in the warrants in question are presented 
duly credited and certified. (Mis. Laws, ch. 44, § 14; Id. 
ch. 1, gg 15, 21.) The Treasurer has no power to audit and 
settle claims against the State and cannot refuse to pay a 
warrant drawn on him, in legal form, if there are funds in 
the Treasury appropriated by law for the purposes specified 
in the wai*rant. (Mis. Laws, ch. 1, g 28; 2 Metcalf (Ky.) 
E. 106; 14 Louis. E. 225.) 

G. W. Laivson and C. G. Curl, for Eespondent. 

The State Treasurer cannot pay without an appropriation 
first made by the Legislature, and the Legislature may ap- 
propriate or not in its discretion. (Constitution, Art. 9, 
§§ 2, 4, 7; 1 Ogn. 213.) 

The Secretary of State has no right to audit claims against 
the State, except in cases where provision for their pay- 
ment has been made by law. (Mis. Laws, ch. 1, § 15.) 
The warrants in question were drawn prior to the Act of 
1870, and before any attempt had been made to appropriate 
money for their payment. They were therefore void. 

By the Court, Thayer, J. : 

This was a proceeding by petition for a writ of mandamus 
against the State Treasurer, L. Fleischner, to compel the 
payment of five certain State warrants, drawn in 1869 and 
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1870 by Samuel E. May, late Secretary of State, upon said 
Treasurer, who refused payment thereof. 

The application for the writ was argued at Chambers 
befora the Judge of the Third Judicial District, Hon. E. 
P. Boise, and the writ dismissed, from which order the 
petitioner appeals to this Court. 

Many points were discussed in the argument of this case, 
by the counsel for both parties, which this Court does not 
deem it necessary to decide. 

Tt seems from the proceedings herein, that the Legisla- 
ture which convened in 1868, failed to make appropriations 
to defray the expenses of the State for the ensuing two 
years, as required by law. 

The only question which this Court has considered it 
necessary to determine is, whether the State Treasurer was 
bound to pay warrants drawn upon him by the Secretary of 
State, when no appropriations have been made by the 
Legislature for their payment. 

Section 2, of Article IX, of the Constitution of this 
State reads as follows: '*The Legislative Assembly shall 
provide for raising revenue sufficient to defray the expenses 
of the State for each fiscal year, and also a sufficient sum 
to pay the interest on the State debt, if there be any." 
Section 4, same Article, provides, that "no money shall be 
drawn from the Treasury, but in pursuance of appropria- 
tions made by law." Section 7, ditto, provides, '*that 
laws making appropriations for the salaries of public 
officers and other current expenses of the State, shall 
contain provisions upon no other subject." The statute, 
page 621, g 15, subdivision 7 (Mis. Laws, ch. /I, g 15), 
provides, that among other duties of the Treasurer, "he 
shall examine and determine the claims of all persons 
against the State, in cases where provisions for the payment 
thereof slwll have been made by lata, and to indorse upon the 
same the amount due and allowed thereon, and from what 
fimd the same is to be paid, and draw a warrant upon the 
Treasury for the same," etc. 

The Secretary of State, like every other officer of the 
State government, possesses no substantive powers, except 
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such as are enumerated in the Constitution and statute. 
The provisions of law referred to define and limit his 
duties, and he can only exercise those duties upon the 
terms and conditions specified in those provisions. His 
authority to audit accounts and draw warrants upon the 
Treasurer, depends upon the condition that an appropri- 
ation has been made by the Legislative Assembly for 
their payment. 

The State Treasurer, like the Secretary, has only limited 
duties and functions, which he has no right to transcend. 
He is presumed to know what appropriations have been 
made by the Legislature, and has no right to pay war- 
rants, unless drawn upon some specified fund, except when 
a claim or amount is authorized by law to be paid out of 
a general contingent appropriation, which he may pay upon 
wan-ant of the Secretary. (Mis. Laws, ch. 1, g 28.) 

These guards and checks upon transactions of public 
officers were wisely made, and each officer should be re- 
quired to keep within the scope of his authority, not only 
in order to secure the interest of the public, but also to 
protect the rights of the individual citizen. As there 
were no appropriations made for the payment of the war- 
rants in question, the Secretary of State had no right to 
draw the same, and the State Treasurer violated no official 
duty in refusing to pay them. 
, The decision of the Court below is, therefore, affirmed. 

Upton, J., dissenting: 

This case involves the question whether the Secretary 
of State has authority to audit public accounts at times 
when all the money which may have been appropriated 
to the payment of the particular class of accounts that 
may be presented, has been paid out upon claims of the 
same class. Some incidental questions of minor import- 
ance arise in the case, and it will avoid complication to 
refer to them before entering upon the principal and very 
important question relative to the duties of the Secretary of 
State. The incidental questions relate to the powers and 
duties of a commission or legislative committee, appointed 
in pursuance of a joint resolution passed October 25, 1870. 



Sept. 1871.] Brown v. Fleischneb. 137 

Opinion of Upton, J., dissenting. 

« » 

The Constitution uses the following language in regard to 
the Secretary of State (g 2, Art. 6) : "He shall be, by virtue 
of his office, auditor of public accounts, and shall perform 
such other duties as shall be assigned him by law." By 
the act of 1859 (Mis. Laws, ch. 1, § 15), it is made his duty 
''to examine and determine all claims of all persons against 
the State in cases where provision for the payment thereof 
shall have been made by law, and to indorse upon the same 
the amount due and allowed thereon and from what fund 
the same is to be paid, and draw a warrant upon the treas- 
ury for the same." 

There are some provisions of statute that appear at first 
glance to be an attempt to transfer the power to audit pub- 
lic accounts from the Secretary of State; as, for instance, 
that which directs the Superintendent of the Penitentiaiy 
to certify to certain accounts; but in reality they amount 
only to this : that the certificate shall be sufficient evidence 
to authorize the Secretary to approve the account and draw 
his warrant. I think these provisions have never been 
treated as having greater force, and up to the passage of the 
joint resolution above mentioned, I am not aware that any 
question has been raised against the power of the Secretary 
of State to act as auditor of public accounts. 

Prior to the session of the Legislature of 1870, the Secre- 
tary of State had audited claims and drawn warrants which 
were unpaid at the time of the passage of the joint resolution^ 
in question, among which were the warrants in controversy; 
and it has been assumed in the course of the argument that 
the commission appointed in pursuance of the joint reso- 
lution was clothed with power to review the action of the 
Secretary of State, and to annul or approve the warrants 
previously drawn by that officer; and the power has been 
claimed for the commission, to annul such part of each war- 
rant as their discretion should dictate. Whether the Leg- 
islature could confer such power on a commission or com- 
mittee thus appointed, is one point discussed; another point 
is, whether the language of the joint resolution imports an 
intent to confer such power. 

The joint resolution directs '*that a committee com- 
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posed of two persons, one to be chosen by each House, be 
constituted a commission. Said commission shall have 
power to select an additional commissioner, who shall be 
governed by the same rules and receive the same compen- 
sation as the other commissioners." The compensation is 
fixed at five dollars per day. This commission is directed 
to inquire into various specified matters. Their duties, so 
far as they relate to any subject connected with the war- 
rants in question, are declared in the following language: 
'*It shall be the duty of said commission, after it is organ- 
ized, to proceed at once to investigate the official conduct 
of the State officers for the last four years in the following 
order: First, Superintendent of the Penitentiary; second, 
Treasurer; third. Secretary of State; fourth. Governor; and 
fifth, Commissioners of School Lands; to examine the books 
of each department, compare all entries therein with the 
vouchers on file; to examine all original bills by items, 
comparing them with the vouchers, and attest the same to 
the Treasurer, if correct, and the Treasurer is required to 
pay the warrants so certified upon presentation." 

That part of the resolution that treats of the general pow- 
ers of the committee provides, that '*said commission shall 
have power to appoint a competent clerk to issue subpoenas, 
administer oaths, compel the attendance of witnesses and 
to send for persons and papers. They shall keep a correct 
record of the testimony taken before them and report the 
same, properly attested, at the next session of the Legisla- 
tive Assembly." 

The leading object here contemplated is evidently a com- 
mittee or commission to investigate facts and report for the 
information of the Legislature; and I am unable to find, in 
the language employed, authority in the Commission, either 
to assume the duties of the Secretary of State in auditing 
accounts, or to render final decisions as a tribunal to review 
his action. 

It may be a reasonable inference from the language of 
the resolution, that it was then expected some Act would be 
passed prohibiting the Treasurer from paying the warrants 
then outstanding, and perhaps amending the statutes that 
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relate to the duties of the Secretary of State and of the 
State Treasurer. But nothing in the resolution purports to 
amend those statutes or to prohibit the Treasurer from pay- 
ing warrants; nor does it require holders of warrants to 
surrender or present them. If bills were found correct the 
committee was directed to aUest tliem ; but as to bills that 
they should consider incorrect or doubtful, or correct in 
part and incorrect in part, they have no authority to attest 
or certify or take any action except to report their proceed- 
ings with the evidence to the Legislature. I infer from this 
language that the object of causing bills which the Commis- 
sion deemed correct to be "attested," was to indicate those 
in regard to which there was in their opinion no necessity 
of reporting to the Legislature and no necessity for legisla- 
tive action. 

If the matter could be divested of all question as to the 
power of amending laws or making laws by joint resolution, 
and of all question as to the constitutionality of what is 
contended for, the language of the resolution, of itself, is 
not sufficient to direct the Commission to undertake to make 
a final decision in regard to bills that they do not deem cor- 
rect, or to do more in regard to them than to investigate 
and report. This view corresponds with the whole tenor of 
the resolution, the general object of which is an investiga- 
tion and information to be laid before the Legislature. If 
we add to this the consideration that the Legislature must 
be presumed to know that the statutes prescribing the du- 
ties of the Secretary and Treasurer were still in force, and 
that they could not be 'amended by a joint resolution, the 
conclusion is irresistible that the Legislature never contem- 
plated conferring power to make final decisions by the joint 
resolution alone. 

These are not the only difficulties in the way of claiming 
such power for the Commission. An attempt to show that 
this was something more than a legislative committee of in- 
vestigation, and to show that, in addition to its duty to 
investigate and report for the information of the Legisla- 
ture, it had power to make final decisions, whether in the 
capacity of public auditors or as a judicial board for review- 



1 



140 Brown v. Fleischner. [Sup. Ct. 

OpiDion of Upton, J., dissenting. 

ing the decisions of the Secretary of State, or as a represen- 
tative of the Legislature to determine these matters by virtue 
of delegated legislative power, will meet with very serious 
obstacles. The following are some of the difficulties that 
stand in the way of the assumption : 

The Legislature cannot delegate the power to legislate 
unless it be in the specified exceptional case of creating 
municipal corporations. It is a maxim of the law that a 
delegate cannot delegate his powers. 

By § 30, Art. IV of the Constitution, no Senator or Eep- 
resentative shall be appointed to any civil office of profit 
that shall have been created during his term. 

Such a Board, in making final decisions, must act within 
one of the four governmental departments : the legislative, 
executive, administrative or judicial; *'and no person 
charged with official duties under one of these departments 
shall exercise any of the functions of another, except as in 
this Constitution expressly provided." (Section 1, Art. 3.) 

The Constitution vests the power of auditing public ac- 
counts in the Secretary of State. 

Section 1, Art. VII, of the Constitution, vests the judicial 
power of the State in the particular tribunals there speci- 
fied, and such a commission cannot be clothed with judicial 
power. 

The mode of auditing accounts was already prescribed 
by statute, and it could not be changed, except by amend- 
ing or repealing the law. Laws cannot be amended by 
joint resolution, but the act or section amended must be 
set forth at length. 

Whether the power of such Commission to decide the mat- 
ter in question be claimed as exercised within the legisla- 
tive, the administrntive or the judicial department of the 
government, the difficulty is equally great. If it is con- 
ceded that the Legislature may, as a legislative act, pass 
upon all claims against the State, it is certain that a legis- 
lative act requires a quorum of each House, and the power 
to act in a legislative capacity cannot be thus delegated. If 
the Commissioners are appointed not to legislate, but merely 
to audit claims, their acts would be within the administra- 
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tive department; tbeir function would be one which the 
Constitution has vested in the Secretary of State, and they, 
while members of the Legislature, would be holding an 
office of profit created by the Legislature of which two 
of them are members. If their action is a mere review of 
the decisions of the Secretary of State with power to affirm 
or reverse, they must either act by virtue of delegated leg- 
islative authority, or tl^eir action is an attempted exercise of 
a part of the judicial power of the State. 

It is plausibly said the Legislature has power to appoint 
committees of inquiry to act during the recess, or while the 
Legislature is not in session, and hence had a right to ap- 
point this Commission, and that the Commissioners were 
still members of the Legislature, and consequently not ap- 
poiuted to any office of profit created by the same Legisla- 
ture of which two of them were members; that the Com- 
mission was authorized to perform certain duties which it 
was not convenient for the Legislature to perform in session, 
and that ''this kind of legislation is not new." 

The sophistry of this statement lies in the circumstance 
that it ignores the main point claimed by its author, and 
the main point which it seeks to establish; it ignores the 
question whether the Commission has power to make de- 
cisions that shall be Jincd without being reported to and 
acted upon by the Legislature. With this point added, it 
cannot be said that this kind of legislation is not new. It 
is claimed in the same connection and as part of the same 
argument, that this Commission exercises ''powers that are 
in their nature judicial," and that their decision concerning 
the warrants is "a final judgment so far as any provision 
now exists for their redemption." The bare statement of 
this position is sufficient to show that the power claimed for 
the Commission is something more than can pertain to a 
mere legislative Committee, and that, if such be their pow- 
ers, they are officers filling an office created by the Legis- 
lature of which two of them are members. 

The position that the Commissioners had power to make 
final decisions and yet held no office other than that of mem- 
bers of the Legislature, and the statement made in the same 
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argument, that the constitutional limit of pay to members of 
the Legislature only applies during the time of the session, 
and that at other 'times members may receive five dollars 
per day, seem to rest on very similar bases; but I have 
not been able to appreciate the strength of either position, 
and I must proceed upon the conviction that if the Commis- 
sioners were thus empowered they held an office other than 
that of members of the Legislature. 

To the point touching the ability of members to fill the 
office, if it be an office of profit, it is replied on the part 
of the respondent that even a constitutional disqualification 
of members will not render the acts of the Commission void, 
and that the point is therefore immaterial. 

Whether or not the acts of the Commission would be void 
in the case supposed, the fact that members of the Legisla- 
ture were appointed by the authors of the resolution is a 
material and a very strong circumstance against the infer- 
ence that the framers of the resolution intended to charge 
the Commission with duties which members of the Legisla- 
ture were prohibited from performing; and such considera- 
tions are especially applicable to a case like this, where the 
power to audit claims or make final decisions is not confer- 
red by express words, but sought to be raised by implica- 
tion. In construing the resolution, we have no right to 
assume that its authors were ignorant of the law, or that 
they intended to violate the Constitution. 

It cannot be supposed that the Legislature intended, by 
the indefinite language employed in this resolution, to direct 
the Commission to take all the bills from their proper cus- 
todian and pass them over to the custody of the State Treas- 
urer, thus destroying the system of checks and balances and 
the means of verifying the accounts between the Secretary 
and Treasurer. Yet the only certificate they were empow- 
ered to make is an attestation of tlie bills deemed correct; 
and the power to make that attestation is the only power 
the resolution purports to confer upon them, even by impli- 
cation, except the power to investigate and report to the 
Legislature. The Committee was not empowered to draw 
warrants or in any manner to give the Treasurer- official 
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notice or information in regard to bills that were deemed 
incorrect or doubtful. 

It is also indicated in pro-visos contained in the Appro- 
priation Act, passed three days later than the resolution, 
that the Legislature did not consider the duties of the Treas- 
urer modified or changed by the joint resolution; but the 
resolution derives no force or vitality from the provisos 
contained in the Appropriation Act, because the Constitu- 
tion, Article IX, Section 7, provides that " laws making 
appropriations for the salaries of the public officers, and 
other current expenses of the State, shall contain provisions 
on no other subject." It cannot reasonably be contended, 
in the face of that direct and unequivocal provision, that the 
General Appropriation Act can operate to transfer the power 
of auditing claims from one officer to another; or that it can 
contain valid provisions in regard to what persons shall act 
as "auditor of public accounts," when that matter is already 
settled by the Constitution. 

Section 10 of the Appropriation Act, just mentioned, is 
as follows: '*For the redemption of warrants drawn on the 
General Fund, $8500; provided, that nothing in this sec- 
tion shall be so construed as to apply to the payment of 
said warrants until the same have been audited by the in- 
vestigating commission ; provided said commission is ap- 
pointed." And the other sections, making appropriations, 
are accompanied by similar provisos. It is conceded, in 
this case, that the Appropriation Act has taken efiTect, the 
point controverted in relation to it being whetlier the pro- 
visos are operative, or whether they are surplusage. And 
I think it may be taken, as conceded in the argument, that 
unless the commission had power to decide upon the validity 
of these warrants, the appropriation covers them. At least 
that is the law, if the Act has become operative. It needs 
no argument to show that the statute that prescribes the 
mode of auditing public accounts cannot be revised and 
amended by a joint resolution, or by provisos in a General 
Appropriation Act. The statutes defining the duties of the 
Secretary of State, and of the Treasurer, have not been 
amended ^in any manner known to the Constitution. The, 
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effect and authority of the warrants remained the same after 
the passage of the joint resolution as before, and the duties 
of the Treasurer remained the same. 

In my opinion the commission had no power to make a 
final decision upon the claims in question, and the case 
must turn wholly upon the point whether the Secretary of 
State had power to audit the accounts at the time the war- 
rants were drawn. The decision of this point depends 
upon the construction of the provision of statute first above 
quoted. It is contended on behalf of the respondent that 
the words of that section which limit the action of the Sec- 
retary of State to "cases where provisions for the payment 
thereof shall have been made by law," should be construed 
to limit the Secretary's action to times when there are un- 
expended appropriations; or, in other words, that the lan- 
guage employed indicates an intention to limit the times 
when, or the circumstances under which, he may proceed, 
rather than the cases in which he shall audit public accounts. 

In discussing this question, much stress is laid on the 
provision of the same section which requires the Secretary 
to indorse on the claim, "from what fund the same is to 
be paid." It is assumed that when the money specified in 
an appropriation act is exhausted a fund is annihilated; 
and from this assumption it is argued that from the time of 
exhausting the appropriated money "it was impossible for 
him [the Secretary] to indorse on a claim the fund out of 
which it was to be paid," it being claimed that, " when the 
appropriation was exhausted, no such fund existed, and the 
only way in which a fund can be created is by an appropria- 
tion by the Legislature." The argument is founded upon 
an evident inadvertency in applying or defining the words 
"fund " and "appropriation," by which the words are treated 
as convertible terms or their signification is confounded. 
The whole of this branch of the argument is based on the 
erroneous assumption that a fund can be created only by 
an appropriation act. 

The Constitution and our statutes relating to finance, use 
the word "fund" in its ordinary acceptation, and a brief 
examination will show that the word is employed to denote 
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something other than an appropriation, and that every law 
that imposes or authorizes a tax must create a fund, unless 
a fund already exists, into which the tax is to be paid. 
Funds are frequently created by law for particular purposes, 
such as the payment of interest on loans, or for the payment 
of a particular class of expenses; and a fund may be thus 
created in advance of the time when any of the money is 
appropriated by an appropriation act. Sec. 2, of Art. VIII 
of the Constitution, created a fund called the Common 
School Fund. By g 58 Mis. Laws, ch. 57, the Legislature 
created a fund consisting of five mills annually on the dol- 
lar, of the taxable property in the State, which is usually 
denominated " The General Fund." But by the Act cre- 
ating this fund, the Legislature did not make an appropria- 
tion; it simply created a fund to meet the current expenses 
of the State, and provided a mode of collecting the money 
into the State treasury. These details of mode could not 
have been provided by an appropriation act, for those 
Acts can contain provisions on no other subject but that of 
the appropriation. 

The Legislature from time to time creates special or par- 
ticular funds, but after they are created the Treasurer 
cannot lawfully pay out any money from a special fund, nor 
can he pay out money from the general fund, until an Act 
is passed appropriating the money. 

The diflference in the meaning of the two words " fund" 
and "appropriation" is broad and distinct, both in their 
ordinary acceptation and in the manner in which they are 
employed in the Constitution and statutes of the State. 
And unquestionably a fund may exist before any of the 
money pertaining to it is appropriated and after an appro- 
priation is exhausted. 

By Art. IX, g 3, of the Constitution, "Every law imposing 
a tax shall state distinctly the object of the same, to which 
only it shall be applied." Every such law creates a fund 
or raises money for a fund already created. 

Section 111 (Mis. Laws, ch. 57) provides that "whenever 
any moneys shall have been collected or received by any 
ofiScer for any distinct and specified object, no portion of 

Vol. IV.— 10 
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them shall be paid or applied to any other object or purpose 
without due authority, but it shall be kept a separate fund 
for such specific object." 

From these, and similar enactments, it is clear that a 
fund must exist in every case where a tax is levied, and 
every collector and custodian of public money is presumed 
to know that such is the law, and is liable to criminal pros- 
ecution if he diverts any money from the fund to which it 
belongs, or fails to keep it in that fund. 

In many cases, statutes that provide for paying for ser- 
vices are silent as to the fund out of which the claim is to 
be paid. When a statute provides that the State shall pay 
an oflScer or other person for particular services, or on ac- 
count of property sold to the State, if there is no special 
requirement that the claim shall be paid out of a particular 
or special fund, it will be, I think, as a matter of course, 
payable out of the general fund created to defray the cur- 
rent expenses of the State. Section 28 of the same chapter 
that defines the duties of the Treasurer of State (Mis. Laws, 
ch. 1), provides that when any claim is " required to be paid 
out of a particular fund, it shall be paid out of such fund 
only." This is a very plain indication that a claim which 
is not required to be paid out of a particular fund is to be 
paid out of the general fund only. 

The distinction between a fund and an appropriation has 
always been observed by prior Legislatures, and was not 
disregarded by the Legislature that passed the joint resolu- 
tion in question. The statutes passed by the last Legisla- 
ture recognize the existence of a general fund and of special 
funds in the absence of any appropriation. In treating of 
warrants drawn when there was no unexpended appropria- 
tion in existence, they appropriate money for warrants 
drawn on the general fund, on the penitentiary fund and on 
several other funds. They also appropriate money ^* out 
of the general fund " for certain purposes* No appropria- 
tion act was ever passed appropriating money into the 
general fund; and if the terms *'fund" and ''appropriation" 
are synonymous, or if the only way in which a fund can be 
created is by an appropriation, there has never been any 
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money belonging to the general fund. It would be absurd 
to attempt to appropriate money out of the general fund if 
that fund is not created otherwise than by an appropriation 
acT>. • 

Unquestionably the existence of a fund does not depend 
upon whether or not the money pertaining to the fund has 
or has not been appropriated, and every lawful claim is 
either payable out of some particular fund or out of the 
general fund. When the law provides that a claim shall be 
paid and the claim is presented to the Secretary to be 
audited, it becomes the duty of the Secretary, if the claim 
is allowed, to determine out of what fund it is to be paid. 
If the law requires it to be paid out of a particular fund, 
he should indorse it accordingly, and if the law requires it 
to be paid, but does not require it to be paid out of a par- 
ticular fund, it is to be paid out of the general fund, and it 
should be so indorsed. 

The provision about indorsing warrants need not be 
further considered in construing the words, "in case where 
provisions for the payment thereof shall have been made 
by law." I think the most natural and obvious import of 
the words just quoted, is what the Legislature intended by 
this enactment; and that these words import an intention 
to confine the action of the Secretary to cases where pay- 
ment has been sanctioned by law. I think the word "pro- 
visions" is here used, as it is generally used when speaking 
of legislation in the sense of "enactments;" and that the 
intent was to confine the Secretary to cases where the larw 
provides or enacts that the claimant is entitled to be paid 
by the State and not to times when payment can be instantly 
made. 

It is said this doctrine would invest the Secretary with 
legislative ** power to control the disbursements of the pub- 
lic funds and pledge the public credit." The auditing of a 
public account neither controls the disbursement or pledges 
the credit or faith of the State. An account cannot be paid 
simply because it is audited, and thd Secretary cannot audit 

an account unless the credit of the State is already pledged 

by some provision of law previously made, pledging the 
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faith of the State that the claimant shall be paid. The 
Secretary's function is to decide whether the faith of the 
State has been so pledged by previous legislation, and if it 
has been pledged, to ascertain and certify to what extent. 
The claim certified by him is not to be paid solely because 
of his certificate or warrant, nor until the Legislature shall, 
in addition to such previous pledge, pass an act of appro- 
priation in fulfillment of the pledge. If the Secretary com- 
mits a fraud or exceeds his jurisdiction, his action is as 
open to investigation before the judicial tribunals of the 
State as are those of a minor officer. He pledges nothing; 
he simply decides matters within his jurisdiction. It is 
the Constitution and the law-making power that pledges the 
faith of the State. 

By g 6, Art. IX, of the Constitution, "Whenever the ex- 
penses of any fiscal year shall exceed the income, the Leg- 
islative Assembly shall provide for levying a tax for the 
ensuing fiscal year sufficient, with other sources of income, 
to pay the deficiency as well as the estimated expenses of 
the ensuing fiscal year." 

From this carefully chosen language, we see that for the 
ensuing year an estimate may be relied upon; but the de- 
ficiency is to be ascet^tained and not merely estimated. The 
provision must be sx^fficient to pay the deficiency of the past 
in addition to the amount estimated for the future. Using 
the word "estimated" in the one case and omitting it in the 
other precludes any supposition that the levy is to meet only 
a mere estimated deficiency or an amount supposed to be 
sufficient to meet the deficiency. The Legislative Assem- 
bly is required to provide for levying a tax that is sufficient 
for the actual and not the estimated deficiency; and to do 
this it is evidently intended that they will know the amount 
of the deficiency. How is the amount to be known if he 
who alone is auditor of public accounts and who is made 
such by the Constitution, is prohibited from auditing? 

This sectioD of the Constitution answers a point raised 
by the defendant's counsel, that until the money is to be 
drawn from the Treasury there is no necessity of auditing 
claims. Drawing a warrant is incident to the auditing and 



Sept. 1871.] • Bbown v. Fleischner. 149 

Opinion of Upton, J., dissenting. 

is made so by statute. The manner in which the auditor 
enters or records his decisions is by indorsing the decision 
on the claim, and if the decision is favorable he does what 
is denominated "drawing" a warrant; but drawing a warrant 
is not a necessary part of the auditing except as it is made 
so by statute, and the decision would be just as effective 
if recorded in some other way. Drawing a warrant is not 
drawing money out of the Treasury, nor does it entitle the 
holder to receive money out of the Treasury, unless all the 
other requisites of the law concur with this act. The money 
must be collected and payment must be preceded by an act 
of appropriation. Drawing a warrant is part of the formal 
and convenient mode provided by statute for recording the 
auditor's decision, but the decision would be as effectual 
if the Legislature had provided some other mode of enter- 
ing the decision. The substance of the transaction which, 
it is claimed, is prohibited, is the auditing of the accounts. 
If the Secretary is utterly prohibited from passing upon 
claims, it is difficult to know how the expenses could ever 
exceed the income or how a deficiency could ever arise. 
But even if we consider claims that are not even entitled to 
be au(fited to be "expenses," from which a deficiency may 
arise, it is certain that a rule that would prohibit the auditor 
of public accounts from acting upon such claims, would de- 
prive the Legislature of the only mode known to the Con- 
stitution of ascertaining a deficiency. 

I think too much importance is attached to the use of the 
word "provisions" in this connection. An attempt is made 
to construe the sentence as if that word pointed particu- 
larly to obtaining or appropriating money. The words 
"provision" and "provided" are employed frequently in 
speaking of statutory enactments of every kind, and on 
every subject, and the phrase "provisions made by law," 
when used to denote a statutory enactment, is no more sub- 
ject to such limited meaning than the word "enactment," 
or any of the phrases used to denote the passage of a stat- 
ute authorizing, permitting, directing, or requiring some 
particular thing to be done. It is not an unusual mode of 
expression to say, "provisions are made by law "for the 



loO Brown v. Fleischner. . [Sup. Ct. 

Opinion of Upton, J., dissenting. 

times of holding Courts, for compelling the attendance of 
witnesses, for taxing costs, for changing the place of trial, 
for paying jurors, for the payment and satisfaction of judg- 
ment, when the collection, appropriation, obtaining or pro- 
viding money is not alluded to by the statute or by the 
speaker, and when the only allusion to the subject of money 
is a provision as to the amount payable or the party entitled. 

Another reason why the word "provisions" as used in 
this section ought not to be construed to point to the ap- 
propriation of money is, that the State is as well provided 
with money before the passage of the Appropriation Act as 
after. Such Act does not place a dollar in the treasury; it 
is merely the Treasurer's letter of authority for paying out 
money which is provided or obtained by virtue of some 
other law. 

Section 28 of the Act under consideration assumes that 
the Secretary shall draw warrants in cases where money is 
not actually provided, in the strict sense of that word, and 
it directs that in such cases the Treasurer shall indorse the 
warrant, "not paid for want of funds." 

What claims, then, are "in cases where provisions for 
the payment thereof shall have been made by law? # Pro- 
visions are made by law for paying a salary to District At- 
torneys, and no provision is made by law for paying a salary 
to a Sheriff. If money is placed in the general fund, or a 
salary fund, and a certain amount thereof is by an appro- 
priation act appropriated to the payment of salaries of 
officers for the current year, the necessary money is pro- 
vided; but, when the money is provided and appropriated, 
if both a District Attorney and a Sheriff should present 
claims for salaries, it would still be the Secretary's duty, 
notwithstanding the appropriation, to ascertain whether 
provisions had been made by law for paying the respective 
claims. He wWld find one to be a case "where provisions 
for the payment thereof" had been made by law, a law hav- 
ing provided what party was entitled and the amount to be 
paid. In the other case, no such provisions would be 
found. 

A fund may be created, money may be collected and kept 
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in the fund, and an appropriation may be made from the 
money; but still the question will remain in each case that 
comes before the Secretary of State, whether the claim is 
made in a case where provisions have been made by law for 
the payment thereof. Collecting and appropriating money 
will not alone serve to bring any claim within the ** cases 
where provisions for the payment thereof" have been made. 
Aside from, and in addition to, raising or providing money, 
some other provisions made by law must be found, or the 
Secretary has no right to allow the accounts; and I think it 
is obvious from the language employed, that the latter are 
the provisions referred to, and required by the statute in 
question. It is a matter of grave doubt whether the Con- 
stitution would permit legislation such as it is claimed re- 
sulted from this section. 

The Constitution provides that certain ofl&cers, the Gov- 
ernor, for instance, shall receive a specified salary annu- 
ally; that *'the Legislative Assembly shall provide for 
raising revenue sufficient to defray the expenses of the State 
for each fiscal year;" and that the Secretary of State "shall 
be, by virtue of his office, auditor of public accounts." 
Here are provisions made by the fundamental law for the 
payment, annually, to that particular officer, a specified 
sum. To attempt to deprive the Secretary of State of the 
power to audit the claim, would seem much like an attempt 
to set aside the requirements of the Constitution. It can- 
not be said that such a claim is not in a case where pro- 
vision is made by law for its payment. 

If it is contended that the Legislature, in enacting the 
section under consideration, relative to the Secretary's 
duties, used the language above quoted, not to interpose a 
barrier against allowing claims in cases where there was 
no law directing that the party should be paid, or specify- 
ing the services for which payment should be made, but 
sought to remedy the evil of a possible failure to make 
appropriations for the current expenses, by depriving the 
Secretary of State of the power to audit public accounts, 
it would seem to be doing evil that good may ensue, and 
to be violating the fundamental law in order to preserve 
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the State. This, it seems to me, would be assuming that 
one department of the government would or might violate 
the Constitution, and that the Legislature attempted to 
remedy the evil by compelling another department to 
violate it. When a definite and ascertained amount is 
due to a certain person, and the Constitution provides 
that the money shall be raised and the amount shall be 
paid within a specified time, I cannot conceive that it is a 
case where provisions for its payment are not made by 
law; nor can I conceive what power the Legislature has, 
under the Constitution, to prohibit the Secretary of State 
from auditing the account. 

A statute must receive a construction consistent with 
its constitutionality, if its language will admit of such a 
construction. It seems to me clear that the construction 
contended for would conflict with the requirements of the 
Constitution, and I am fully convinced that it does not 
comport with the most obvious meaning, nor with the most 
reasonable construction of the language employed by the 
Legislature in defining the duties of the Secretary of State. 

I am therefore compelled to dissent from so much of 
what I understand to be the opinion of a majority of the 
Court, as holds that the Secretary can audit public ac- 
counts only when there is an unexpended appropriation 
applicable to the payment of the particular claim pre- 
sented. And I am of opinion that it is the duty of the 
Secretary of State to audit public accounts in every case 
where the law has clearly provided that the claimant shall 
be paid by the State; and if the claim is allowed, to draw 
his warrant for the amount due. 

I think the warrants mentioned in the petition for man- 
damus were legally drawn, that the Legislature has passed 
no Act prohibiting the Treasurer from paying them, and 
that they are payable out of any money that may have been 
appropriated for the payment of the classes of expenses to 
which they respectively belong. 
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WILLIAM CHAMBEKS, Appellant, v. MAKT ANN 
CHAMBEKS, ELIZABETH MAURY, and her Hus- 
BAND, E. F. MAURY, Respondents. 

DsscEKT OF Lands undeb the Donation Act.— The restrictions upon the 
descent of lands granted under $ 4 of the Act of Congress, relating to 
public lands in Oregon, approved September 27, 1850 — commonly called 
the Donation Act — do not apply to lands granted under $ 5 of the same 
Act. 

Idem. — Lands granted under $ 5 of said Act descend in accordance with 
the provisions of the Statute of Descents, and of the common law. 

Appeal from Jackson County. 

Tliis suit was commenced in the Circuit Court for Jack- 
son County, at its November term, 1870, to have the rights 
of the parties to Donation Land Claim 66 declared, and 
for assignment of dower and partition. The complaint 
alleges, that in the year 1852, Aaron Chambers, the father 
of the plaintiff, and Waity Ann Chambers, his wife, took 
up Donation Land Claim No. 66, in Jackson County, 
Oregon, and made proof of residence and cultivation, as 
required by the Donation Act of 1850, and the amendments 
thereto; that said donation claim was divided by the Reg- 
ister and Receiver at Roseburg, and the north half assigned 
to Waity Ann Chambers, and the south half to Aaron Cham- 
bers; that on July 20, 1859, Waity Ann Chambers died, 
leaving her surviving husband, and her son (by a former 
husband), John W. Manning, her only heirs at law; that 
on August 19, 1865, a patent for said donation claim issued 
to said Aaron and Waity Ann Chambers; that on Septem- 
ber 13, 1869, said Aaron Chambers died intestate, seized 
and possessed of the south half of said donation claim, and 
the undivided half of the north half of said claim, and also 
seized in fee of the fractional southwest quarter of section 
10, and fractional west half of section 15, township 37 
south, range 2 west, and leaving the plaintiff, William 
Chambers, and defendant, Elizabeth Maury, his only 
children and heirs at law, and defendant, Mary Ann 
Chambers, his surviving widow; that after the death of 
Waity Ann Chambers, the defendant Mary Ann Chambers 
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purcliased the interest of JoLn W. Manning in said dona- 
tion claim, and by virtue of said purchase now claims the 
whole of the north half of said claim; that plaintiff is ad- 
vised and believes that said Mary Ann Chambers is only 
entitled tp one half of the north half of the said donation 
claim and to dower in the remainder of said land, and 
therefore prays that the rights of the several parties be de- 
clared and set apart, and that the dower of Mary Ann 
Chambers be set apart and assigned to her. 

The answer of Mary Ann Chambers admits that Aaron 
Chambers and Waity Ann, his wife, took up said donation 
claim in 1852, under the fifth section of the Donation Act 
of 1850, and resided on said claim four consecutive years, 
and that the north half was assigned to Waity Ann Cham- 
bers as her half of said claim ; that said Waity Ann Cham- 
bers died July 20, 1859, but denies that Aaron Chambers 
was her heir at law; that Aaron Chambers died September 
13, 1869, in possession of said claim, but avers that his pos- 
session of the north half thereof was by right of curtesy, 
and not as owner. It avers that the* said Waity Ann was 
the owner in her own right of the north half of the said 
claim at the date of her death, on July 20, 1859, by virtue 
of four years' residence and cultivation, under the fifth sec- 
tion of the Donation Act (dated September 27, 1850), and 
was entitled to a patent from the United States for the 
same, and that afterwards the patent issued, bearing date 
August 19, 1865, and granted to said Waity Ann Chambers 
and her heirs the north half of said claim; that John W. 
Manning was, at the time of her death, her only lineal 
descendant and sole heir at law, and as such inherited the 
said north half of said donation claim; that on August 12, 
1869, by deed duly executed, he conveyed all his interest 
in said claim to defendant, Mary Ann Chambers, for the 
sum of $2000; that she is justly entitled to said north half 
of said claim and to dower in the remainder thereof, for 
which she prays. 

To this answer plaintiff interposed a demurrer, for the 
following reasons : 
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"1. The answer does not state facts sufficient to consti- 
tute any defense to this suit. 

"2. It admits the land was acquired by residence, cul- 
tivation, notice and proof, according to the Act of Congress 
of September 27, 1850, and that the patent did .not issue 
until after the death of the second wife of Aaron Chambers. 

"3. The Donation Act gives the land in case of the death 
of either claimant before patent issues, to the survivor and 
children or heirs of the deceased, in equal proportions." 

The Court overruled the demurrer and dismissed the suit, 
and from this judgment plaintiff, William Chambers, and 
defendants, Elizabeth Maury and K. F. Maury, appeal. 

B, F. Dowell and E, B. Watson^ for Appellant. 

C. W. Kahler and J. F. Watson, for Kespondents. 

By the Court, Mc Arthur, J. : 

The only question pressed upoli the attention of this 
Court was that in relation to the descent of the north half 
of the donation land claim described in the pleadings. The 
other question in relation to the partition and assignment 
of dower raised by the demurrer to the answer was not 
argued. It was admitted that John W. Manning was the 
only lineal descendant of Waity Ann Chambers, and that 
she was the owner of the land described in the grant, and 
that she obtained it under and by virtue of § 5 of the Do- 
nation Act, as the "Act of Congress, relating to public 
lands in Oregon," approved September 27, 1850, is commonly 
designated. Appellant's counsel urge that the restrictions 
placed upon the descent of lands acquired under ^nd by 
virtue of g 4, which provides, among other things, that 
"when either shall have died before patent issues, the sur- 
vivor and children, or heirs of the deceased, shall be en- 
titled to the share or interest of the deceased, in equal 
proportions," apply with equal force to lands acquired under 
and by virtue of g 5 of said Act. 

It will be noticed that the grants made in §g 4 and 5 of 
the Act are separate and distinct grants of different quanti- 
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ties of land to different classes and descriptions of persons. 
Also that the provision in g 4 changes the rule of descents 
from that of the common law and that of our statute, and 
that the conditions attached to a grant under g 5 are in 
many respects different from those to a grant under g 4. 
Though embraced in the same Act the two sections are 
entirely independent of each other so far as the restrictions 
upon descent are concerned. The provision in g 4 in rela- 
tion to descents being in derogation of the common law 
should be strictly construed. It should not be extended in 
its operation over any property not expressly included in 
its terms. The words ** and in all cases when such married 
persons have complied with the provisions of this Act so as 
to entitle them to the grant as above provided," which al- 
most immediately precede the words ''when either shall 
have died before patent issues, the survivor and children or 
heirs of the deceased shall be entitled to the share or in- 
terest of the deceased in equal proportions," clearly limit 
the restrictions upon the descent to the lands granted to 
settlers who have complied with the requirements as above 
provided, and they do not extend to the lands granted to 
settlers who comply with the requirements specified in sub- 
sequent sections. The language of that part of g 4 restrict- 
ing the descent is clear, and in our opinion applies exclu- 
sively to lands granted under that section. Waity Ann 
Chambers held the north half of the Donation Claim under 
g 5, and as there are no restrictions placed upon the descent 
of lands acquired by virtue of said section, it follows that 
the provisions of the statute of descents and of the common 
law apply. In accordance therewith it descended upon her 
death to John W. Manning, her only lineal descendant, 
charged with the curtesy of Aaron Chambers, her husband, 
since deceased. Manning for a valuable consideration sold 
and conveyed it to Mary Ann Chambers, in whom the title 
now rests. 

It follows from the above that in overruling the demurrer 
and dismissing the suit the Court below did not err. 

Decree affirmed. 
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STATE OF OREGON, Respondent, v. N. R. PACKARD, \ Jg^ 

Appellant. " m 

■ ^* «0i 

Indictment. — Where the statute makes it a criminal offense ** willfully and 29*1089 

knowingly to charge, take or receive any fee or compensation, other L 

than that authorized or permitted by law, for any official service or duty 
performed " by an officer, the indictment should show for what service 
or duty the charge was made or the money taken. 

Appeal from Wasco County. 

The defendant was indicted under § 636 of the Criminal 
Code, which provides as follows: **If any officer of this 
State, or of any county, town, or other municipal or public 
corporation therein, * * * shall willfully and know- 
ingly charge, take or receive any fee or compensation, 
other than that authorized or permitted by law, for any offi- 
cial service or duty performed by such officer, * * * 
such officer, upon conviction thereof, shall be punished by 
imprisonment in the penitentiary not less than six months 
nor more than one year, or by fine not less than fifty nor 
more than five hundred dollars, or by dismissal from office 
with or without either or any of such punishments." 

The offense is set forth in the indictment in the following 
language : 

"Said Newton R. Packard, in the county of Wasco afore- 
said, on the 4th day of January, A. D. 1870, being then and 
there an officer of said Wasco County, State of Oregon, to 
wit, the County Clerk of said county, duly elected and 
qualified to act as such, there and then acting as such clerk; 
and the said Newton R. Packard having then and there re- 
ceived the sum of four thousand two hundred and seventy 
and eighty-one one-hundredths dollars, as his full and law- 
ful fees and compensation for official services, rendered by 
the said Newton R. Packard as such clerk, for said Wasco 
County, prior thereto; the said Newton R. Packard did, 
then and there, willfully, knowingly and feloniously, charge 
the said county of Wasco, for said official services per- 
formed by him as such officer, a compensation other than 
that authorized by law, to wit : The said Newton R. Pack- 
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ard did, then and there, charge said Wasco County, and 
have the same allowed him by the County Court of said 
county, the sum of eight hundred and fifty-four and seven- 
teen one-hundredths dollars, as an additional compensation 
for said service, rendered by said Newton R. Packard as 
such clerk, for said county, prior thereto, and for which the 
full compensation of four thousand two hundred and sev- 
enty and eighty-one one-hundredths dollars had been made 
by said county." 

The defendant pleaded not guilty. 

On the trial the State offered a record of the Countv 
Court, in the following words: "That N. R. Packard be 
allowed the difference between county warrants sold at 
eighty cents, on $4270.81 received by him as County Clerk, 
the sum of $854.17." The defendant objected, but the 
record was read in evidence, and the defendant excepted to 
the ruling. 

The defendant was convicted and fined $500. Before sen- 
tence he filed a motion in arrest of judgment, based upon 
the ground that the facts stated in the indictment do not 
constitute a crime. The motion was overruled, and de- 
fendant, having excepted to the ruling, appeals. 

Orlando HiimasoUy and Hill, Tliayer A Williams, for Ap- 
pellant. 

In certain cases the County Court may allow to any offi- 
cer or person performing service, additional compensation, 
when that prescribed is deemed inadequate for the service. 
(Mis. Laws, ch. 20, gg 16, 22.) It does not appear that the 
services of defendant were not of this character. 

Unless from the facts stated it affirmatively appear that 
the act done was unlawful it will be presumed to have been 
lawful. (Civ. Code, g 766.) 

Defendant is entitled to be apprised of the particular 
official act for which the overcharge was made. (1 Wharton 
Crim. Law, g 285 and note g,) The indictment should 
state the legal fee allowed and the overcharge or extortion 
on the part of the officer. The offense could not be -com- 
mitted with reference to an official act or service for which 
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the law had fixed no compensation, nor for an ofiicial act, 
known to the County Court, for which they might deem the 
compensation allowed by law inadequate and in their dis- 
cretion allow additional compensation. (Whart. Prec. Ind. 
and Pleas, 909, note m.) The ofiicer could not commit the 
crime without the act for which the charge was made was 
imposed upon him as an official duty. No act could be 
proven except the act alleged. No act is alleged in the 
indictment. He could not plead his present conviction in 
bar of another prosecution. (1 Pick. 171; 15 Mass. 525; 10 
Mass. 211.) 

The record of the County Court should not have been 
admitted in evidence. It shows that the amount received 
by defendant was allowed him to make up the difference 
between the face value of county scrip and the amount that 
had been realized on the sale of such scrip, and not as pay 
for any official service whatever. If the jury were allowed 
to consider this as in any manner proving the charge in the 
indictment, it may have misled them. (3 Cow. R. 612; 1 
Comstock, 519; 3 Hill, 194.) 

S. Ellstvoiih, for Respondent. 

The indictment follows the statute in ipsissimis verbis, 
and nothing could have been added that would not have 
been mere evidence. (1 Ogn. 266; 2 Wheat. Crim. L. 
gg 2514, 2516.) 

The verdict is sufficient to support the judgment of con- 
viction. (Crim. Code, g 179; 3 Wheat.^Crim. L. g 3048.) 

An alleged irregularity in the proceedings of the Circuit 
Court cannot be considered here, unless it is presented by 
affidavit supporting a motion for a new trial. (Civ. Code, 
gg 235, 236.) 

By the Court, Upton, J. : 

The case turns upon the sufficiency of the indictment. It 
is insisted on the part of the State that the offense is de- 
scribed in the language of the statute, and Wharton's Am. 
Cr. L. g 364, is cited to show that that mode of charging 
the acts that constitute the crime is sufficient. That author 
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says: ''It is a well-settled general rule that in an indict- 
ment for an offense created by statute it is sufficient to de- 
scribe the offense in the words of the statute;" and the 
position is undoubtedly correct as a general rule. The 
question whether the offense is described in the words of 
the statute, includes the question whether the acts consti- 
tuting the crime are stated with **the circumstances that 
are necessary to constitute a complete crime." (Grim. 
Code, §g 69, 72.) 

An indictment cannot be said to describe the offense in 
the words of the statute, or in any words, unless it charges 
the acts which constitute the offense; and when an act is 
not criminal, unless done under particular circumstances re- 
ferred to in the statute, the indictment does not follow the 
statute or describe the offense in the words of the statute 
unless it is direct and certain as to those particular cir- 
cumstances mentioned in the statute. 

In this case, it is an essential matter that the money will- 
fully and knowingly charged, taken or received, be charged, 
taken or received for some ** official service or duty per- 
formed by such officer," and that the fee or compensa- 
tion be "other than that authorized or peimitted by law" 
for that service. One of the particular circumstances 
mentioned in the statute as necessary to make such charg- 
ing, taking or receiving money criminal is, that it must 
be taken for an official service or duty. Another is, that 
the money is other or more than is authorized or per- 
mitted by law for^the official service or duty. To state 
that the defendant took money for official services, em- 
braces the statement of a conclusion ; and to state that 
the amount of money mentioned is more than is permitted 
by law for services without stating what the services were, 
is a statement of another conclusion. An issuable fact 
which is essential to be known in order to determine the 
correctness of either of these conclusions is, what were the 
services for which the money was charged, taken or re- 
ceived. 

If the defendant wrongfully, willfully, knowingly, and 
even fraudulently and corruptly charged and received money 
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from the county, it is not a violation of this particular sec- 
tion of the statute unless he charged or received it for an 
official service or duty. It is therefore necessary to show 
in the indictment what service or duty it was charged or 
received for, that the conclusion may be lawfully drawn 
whether or not it was for some official service or duty and 
whether or not it was excessive. 

If the indictment states what the service or duty is for 
which the money was charged, the Court can take judicial 
notice of the law making that an official service or duty; 
and if the amount of compensation is fixed by law, the 
Court can take judicial notice what fee or compensation is 
authorized or permitted by law for that particular service. 
But if the service or duty is not designated in the indict- 
ment, there is not such a statement of " the acts constitut- 
ing the crime" as will enable the Court to determine 
whether or not the money was charged or received for an 
official service or duty, or whether or not the fee or com- 
pensation charged and received was ** other than that au- 
thorized or permitted by law." These are conclusions to 
be drawn from facts stated in the indictment, or in other 
words, from a statement of the acts constituting the offense. 

The distinction becomes obvious in instances like the 
following: If a statute defines a crime by the words ** as- 
sault another with intent to commit a felony," it would not 
be deemed safe to use in the indictment only those words, 
but the pleader would give the name of the person assaulted, 
and state tohcU crime the defendant intended to commit. If 
the statute used the words ** assault with intent to kill," 
the pleader would not omit the name of the person assaulted, 
nor fail to show against whom the intent was formed, 
although he could in one sense follow the language of the 
statute without giving the name of any person. 

If a statute defines a crime by the words ** assault with 
a dangerous weapon," it would be unsafe to make the 
charge in those words only, but the usual course is to add 
the name of the weapon, as with an axe, gun or sword; or 
if the assault be made with an instrument which the law 
does not adjudge to be a dangerous weapon, as a cane, to 

Vol. IV.— 11 
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add, after charging that the assault was made with a cane, 
the averment that the cane was a dangerous weapon. 

If the statute punishes the stealing of ''any valuable 
thing, the personal property of an another," the pleader 
will designate the thing stolen, allege the value and name 
the owner, that the Court may be put in possession of facts 
upon which to predicate the conclusion that a valuable 
thing, the property of another, has been stolen. 

Upon the same principle it was necessary in this case 
that the indictment should state what service was charged 
for the defendant. It is necessary for the pleader to 
designate the service that it may be determined whether it 
was an official service, and in order that it may be deter- 
mined what fee or compensation was authorized or per- 
mitted by law for such service. The plea of not guilty puts 
in issue every material allegation of fact, and it is necessary 
that every material fact should bie so pleaded that issue can 
thus be taken upon it. If the indictment states that the 
defendant performed certain services, not named, which 
were official services; that he charged a compensation there- 
for, other than that authorized or permitted by law, these 
allegations are not issuable facts, upon which the Court 
can predicate a judgment. 

Upon a less strict theory of pleading, the indictment is 
bad. The pleader evidently intended to charge, in sub- 
stance, that for all his official services, rendered during a 
certain term or period, the defendant was entitled to receive 
$4270.81, and no more. That he did receive from the 
county that sum therefor, and that he afterward charged 
and received from the county an additional sum of $854.17 
for the same services. If this general mode of charging a 
crime could be sanctioned by the law, the indictment would 
still exhibit this defect, that it is not directly stated in the 
indictment that the sum of $4270.81 is the only fee or com- 
pensation authorized and permitted by law for the services 
referred to. The indictment states that the defendant re- 
ceived that sum ^'as his lawful fees and compensation," and 
at the close of the stating-part it says that for those services 
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**the full compensation of $4270.81 had been made him by 
the said county." 

But this is not that directness and certainty of statement 
as to what compensation was permitted by law, required by 
gg 69 and 72 of the Criminal Code. Nor is this mode of 
stating the acts constituting the crime sanctioned by any 
approved criminal law, to our knowledge. The indictment 
not only fails to state what the services were, but it does 
not directly state that $4270.81 is all the compensation or 
the only compensation therefor authorized or permitted by 
law. 

The defendant's counsel has referred to certain duties of 
the County Clerk for which the compensation is left to the 
discretion of the County Court, but that subject is not shown 
to be pertinent to the case made by the evidence. 

The transcript does not bring the merits of the case 
before this Court, and what evidence is noted in the excep- 
tions indicates an attempt to show that the defendant ob- 
tained from the county additional compensation or payment 
because county warrants which he had received were not 
par. However reprehensible such conduct may be when 
proven against a county officer, it is a matter with which 
this Court has nothing to do in passing upon the questions 
presented by the transcript. The point already discussed 
is decisive of the case as presented here, and the judgment 
should be reversed. 



GEORGE W. HILLMAN, Eespondent, v. W. T. SHAN- 
NAHAN AND WILLIAM WADHAMS, Appellants. 

Indsmtott Bond— When not Assiqnablb. — "Where the purchaser of a 
bnsinees takes a bond from the seller conditioned in a certain sum as 
liquidated damages that the seller will not engage in business of the 
character sold for a stated period, such bond can only be enforced for 
the protection and indemnity of the buyer alone, while carrying on the 
business in person, and will not be extended to his assignee. In such 
case, there is no right of action to assign until after a breach of the 
conditions of the covenant. 

Appeal from Multnomah County. 
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The facts are stated iu the opiuion of the Coart. 

Bronaugh & Catlin, for Appellaots. 

The bond was executed for the personal protection and 
indemnity of Tileston alone and there is no privity between 
appellant and respondent. {Cal. Navigation Co. v. Wright, 6 
Cal. 258.) The absence of the words "heirs" or "assigns" 
in the bond, is evidence of a want of intention in the parties 
to make the bond assignable, and the law will construe the 
contract according to the intention of the parties. (Dinilap 
V. Gregory, 6 Seld. 241; iloffU v. Coffin, 3 Ogn. 426.) It has 
been held that the parties to a covenant of this kind cannot 
make such covenant assignable. (Hard v. Curtis, 19 Pick. 
459; Webb v. Btissel, 3 T. B. 402.) If the lessee of personal 
goods covenants to deliver the goods or such price for them, 
this covenant shall not bind the assignee, for it is but a 
personal contract and wants such privity as is between the 
lessor and lessee and his assigns of the land in respect of 
the reversion. {Spencer's Case, 1 Smith's L. Cas. 118.) Cov- 
enants will not run with personal property. (Addison on 
Contracts, 321; Splidt v. Bowles, 10 East Eep. 279.) 

Until the happening of a breach of the condition of the 
bond Tileston had no interest that was assignable at law. 
(22 Barb. N. Y. 110; 7 How. P. B. 492; 4 Duer, 74; 
Mitchell y. Winslow, 2 Story B. 630; Field v. The Mayor of 
New York, 2 Seld. 186; Bibend v. Insurance Company, 30 
Cal. 78; Coolidge v. Buggies, 15 Mass. 338; 46 Barb. N. Y. 
84; 8 Bacon Ab. 280; Jackson v. Waldron, 15 Wend. 180.) 
When the restraint of a party from carrying on a trade is 
larger and wider than the protection of the party with whom 
the contract is made requires, the contract is void. {Hitch- 
cock V. Coker, 6 Adolph. & Ellis, 106; Cha/ppeUe v. Brockioay, 
21 Wend. 157; Jarvisy. Peck, 10 Paige Ch. 123; Laiorence 
V. Kidder, 10 Barb. N..Y. 641.) 

When Tileston sold out and went away without notifying 
respondent of the assignment, the latter had a right to sup- 
pose that the purposes of the contract were ended. {Doll 
V. Anderson, 27 Cal. 243; Williams on Per. Prop. 321; Corn- 
stock V. Farnum, 2 Mass. 97; Van Veehten v. Graves, 4 
John. 403.) 
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A policy of insarance is not assignable before loss so as 
to enable the assignee to recover after loss. After loss it 
becomes a debt and may be assigned. (2 Parson, on Con. 
450; Carroll v. Boston Marine Ins, Co,, 8 Mass. 515; Wilson 
V. HUl, 3 Metcalf, 68; 1 Iowa, 408.) 

J, H, Reed, for Kespondent. 

Tbis was not an equitable assignment and under the pro- 
tection of a Court of Chancery, and to have brought suit in 
the name of Tileston for the use of respondent would have 
been in contravention of our statute, which requires actions 
to be prosecuted in the name of the real party in interest. 
(Voorhees' N. Y. Code, 96; 2 Seld. 179.) This was not a 
contract in restraint of trade and the assignment was valid. 
(8 Mass. 223; 8 Bing. 322; 6 Adolph. & Ellis, 438; Id. 959; 
Mitclidl V. Reynolds, 1 Smith L. Cas. 181 and notes; 1 
Estee PI. 58; 21 Wend. 157; 22 Wend. 201; 9 Cal. 325.) 

A policy of insurance may be assigned before any liability 
is fixed on the company by the burning of the property or 
the death of the party insured, and the company will be 
liable to the assignee after the event happens fixing their 
liability. {Hurlstone v. Bonds, 9 L. L., 1 Leigh's N. P. 639; 
Wright V. Rider, 36 Cal. 356; 2 Abb. Dig. 75; 6 Cal. 258.) 

By the Court, Prim, C. J. : 

The bond upon which this action is predicated was en- 
tered into between appellants and one Tileston, the assignor 
of respondent. Shannahan, one of the appellants, was in 
partnership with respondent in a music and picture store in 
the city of Portland, and sold out his interest in the con- 
cern to one Tileston. On the same day the appellants 
jointly executed to said Tileston a bond in the sum of $500 
liquidated damages, to be paid to Tileston in case Shanna- 
han should at any time within five years thereafter engage 
in the music and picture business in said city of Portland. 
It also appears that prior to the commencement of this ac- 
tion Tileston sold out all his interest in this store to his 
partner, the present respondent, and left the State. After 
Tileston sold out and left the State, and prior to the com- 
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mencement of this action, Shannahan purchased several 
pianos and exhibited them for sale, and sold three of them 
at a profit of thirty dollars each. At the time Tileston sold 
out his interest in the business to respondent, he also 
turned over to him the bond; and afterward, and prior to 
the alleged breach thereof by Shannahan, he transferred it 
to him by assignment in writing. The Court below, in con- 
struing the bond, found as a matter of fact that it was the 
intention of the parties that it should be for the protection 
and advantage of the business sold, whether carried on by 
said Tileston in person, or by his assignees. The Court 
also found as a conclusion of law, that said bond was given 
as a protection in business, and as such was assignable 
with the transfer of the business from Tileston to Hillman. 

• 

As I understand the ruling of the Court, it amounts to 
this: The covenant with Tileston was not a mere per- 
sonal contract with him for the protection of his. own inter- 
est in the business in which he was engaged at the time, 
and while he should continue in the business personally, 
but it was such a covenant as passed with the business, 
and thus became attached to and ran with it, so as to give 
his assignee the same rights under the bond he had while 
carrying on the business personally. This seems to be the 
only theory consistent with the idea that Shannahan had 
committed such a breach of the bond as would enable re- 
spondent, as assignee, to maintain this action in his own 
name, unless it was for a breach committed while Tileston 
was engaged in the business himself. This is not pretended, 
as the only breach complained of occurred after he had sold 
his interest in the business and left the State. 

There is a doctrine in the law-books that certain cove- 
nants made by parties standing in certain relations to each 
other, in relation to real estate, run with the land, in whose 
hands soever it may come. But I am not aware that any 
case has been cited in which it has been held that this doc- 
trine is applicable to contracts or covenants made in rela- 
tion to personal property. 

It was resolved in Spencet^'s Case (1 Smith's Lead. Cas. 
117), **If a man leases sheep, or other stock of cattle, or 
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any other personal goods for any time, and tlie lessee cove- 
nants for Lim and his assigns at the end of the time to de- 
liver the like cattle or goods as good as the things letten 
were, or such price for them, and the lessee assigns the sheep 
over, this covenant shall not bind the assignee, for it is but 
a personal contract and wants such pi-ivity as is between the 
lessor and lessee and his assigns of the land in respect of 
the reversion. Bat in the lease of personal goods there is 
not any privity nor any reversion, but merely a thing in 
action in the personalty, which cannot bind any but the 
covenantor, his executors or administrators who represent 
him.'' 

In Hurd v. Curtis (19 Pick. 459), the owners of different 
mills,- who drew the water which they used from the same 
stream and dam, entered into an agreement by which they 
covenanted to use water-wheels of a certain power and con- 
struction. Subsequently, one qf the mills was conveyed to 
the defendant and an action brought against him for a viola- 
tion of this agreement. The Court held the covenant per- 
sonal, and that it could not be extended beyond the original 
parties, as there was no privity in estate or contract between 
plaintiff and defendant, although the covenant in that case 
was by its terms extended to heirs and assigns, etc. (Webb 
T.Iiussel, 3T. R. 402.) 

The case of The California Steam Navigation Co. v. Wright 
is cited and relied upon. In that case, Wright, the de- 
fendant, being the owner of certain steamboats, entered 
into a contract with one Chenery, also the owner of boats, 
whereby, in consideration of fifteen thousand dollars, to be 
paid by Chenery, Wright covenanted that he would not per- 
mit any boat in which he was interested to navigate certain 
waters of the State, at any time within three years from the 
date of the contract ; and if he failed to comply with his 
contract, he would pay to Chenery, or his assigns, etc., tlie 
sum of $15,000. This contract was assigned by Chenery 
to the plaintiff; whether before or after breach does not 
appear. It does appear, however, that Wright was notified 
of the assignment, and received of the plaintiff the full sum 
of money which Chenery had agreed to pay. The Court 
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said : "It has always been the policy of our law to construe 
contracts according to the intention of the parties^ and it 
was evidently the intention of the parties that the contract 
should be assignable, as it is made payable to Chenery, 
his heirs," etc. We think it is very properly urged in the 
case at bar, that ''if this rule is to work both ways, then 
the lack of such words as 'heirs,' 'assigns,' etc., is evi- 
dence of the want of such intention." 

But in the California case the Court further said: " And 
as it appears * * * * that the defendant was notified 
of the assignment, and received from the plaintiff the full 
sum of money which Chenery contracted to pay, he is es- 
topped from denying that the contract was assignable." 

In the case under consideration, there are no such words 
as heirs or assigns, to indicate that it was the intention of 
the parties that the contract should be assignable, nor are 
there any circumstances from which it could be inferred 
that a new and original promise was made to Hillman at 
the time the bond and business went into his hands, or that 
would operate to estop appellants from denying that the 
bond was assignable. Then we hold that this bond was 
executed for the persorvd protection and indemnity of Tile- 
ston alone, while carrying on business in person, and did 
not extend to his assignee, as there was no privity between 
him and appellants. 

It is insisted by respondent that the bond is a chose in 
action, and as such was assignable by Tileston to him, 
which assignment gave him the same right to maintain the 
action in his own name, as the real party in interest, that 
Tileston had. It appears from the allegations of the com- 
plaint that the assignment took place on the 8th day of 
July, 1870, and that the alleged breach did not occur until 
afterwards, to wit, on the 20th day of July, 1870. The 
bond being a conditional one, Tileston himself could have 
no right of action upon it against the obligor until there 
was a breach of that condition by Shannahan. Then how 
could Tileston assign that to another which he did not have 
himself? A chose in action is defined by Burrell's Law Dic- 
tionary to be a thwg in action — a thing of which one has 
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not the possession or actual enjoyment, but only a riglit to 
demand it by action. 2 Kent, 356, says: "Money due on a 
bond, note or mortgage or other contract is a chose in action 
— a right to recover damages for a breach of covenant or a 
tort is a chose in action. There must be something due on 
a bond, mortgage or other contract, before the party hold- 
ing it can bring his action to recover the amount due." 
Tileston had the bond in his possession, but until the hap- 
pening of a breach of the condition of it he had no right 
of action or chose of action to assign; his interest in the 
bond prior to that time being a mere possibility or contin- 
gency, not assignable at law. Sec. 27 of our Code does not 
alter the rule as to the assignability of choses in action, so 
as to make those assignable which were not so before; but 
it simply provides that the real party in interest may sue in 
his own name, without being required, as formerly, to sue 
in the name of his assignor, for his use. (22 Barb. 110.) 

Bespondent, in his brief, asks : " Cannot a policy of insur- 
ance be assigned before any liability is fixed on the com- 
pany by the burning of the property, or the death of the 
party insured, and will not they be liable to the assignee 
after the event happens fixing their liability?" This ques- 
tion has long since been answered and settled in the nega- 
tive by the ablest jurists of both Englalid and America. 
In Lynch v. Dalzell (4 Bro. Pari. Eep. 431), which was an 
insurance against fire. Lord Chancellor King said : 

"These policies are not insurances of the specific things 
mentioned to be insured, nor do such insurances attach on 
the realty, or in any manner go with the same as an inci- 
dent thereto, by any conveyance or assignment, but they 
are only special agreements with the persons insuring 
against such loss or damages as they may sustain. The 
party insured must have a property at the time of the loss, 
or he can sustain no loss, and consequently can be entitled 
to no satisfaction." "These policies are not in their na- 
ture assignable, nor is the interest in them ever intended 
to be transferable from one to another, without express con- 
sent of the office." 

The same doctrine was asserted by Lord Hardwicke in the 
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case of Saddler's Company v. Babcock (2 Ark. 534). In the 
case of Caiyenter v. Tlie Providence Washington Insurance 
Company (16 Peters, 503), Story, J., said: '*An assignment 
of a policy by the insured only covers such interest in tlie 
premises as he may have at the time of the insurance and 
at the time of the loss. It is the property of the insured, 
and his alone, that is designed to be covered, and when he 
parts with his title to the property, he can sustain no future 
loss or damage by fire, but the loss, if any, must be that of 
his grantee. The rights of the assignee cannot be more ex- 
tensive under the policy than the rights of the assignor; 
and as to the grantee of the property, he can take nothing 
by the grant in the policy, since it is not in any just or legal 
sense attached to the property or an incident thereto." 

The same doctrine is laid down by Chief Justice Shaw 
in the case of JVilson v. Hill (3 Met. 68, 69.) He said: 
** An insurance of buildings against loss by fire * * * 
is in effect a contract of indemnity with the owner or other 
person having an interest in the preservation of the build- 
ings * * * to indemnify him against any loss he may 
sustain, in case they are destroyed or damaged by fire. 
The contract was to indemnify the assured; if lie has sus- 
tained no damage, the contract is not broken." 

He further said: "These considerations, however, do not 
apply to a case where the assured, after loss, assigns his 
right to recover that loss." 

It would then amount to a right of action, which could be 
assigned by him the same as any other chose in action. And 
so in the case under consideration, at any time after the hap- 
pening of a breach of the condition of the covenant, Tile- 
ston would have had a right of action to recover the damages 
agreed upon in the bond. And having a right of action, 
there can be no doubt that such right was assignable to 
another, who could maintain an action in his own name, as 
the real party in interest. But in this case it appears he un- 
dertook to assign his right of action prior to the happening 
of any breach of the covenant; consequently the assignment 
amounted to nothing, as at that time he had no right of ac- 
tion to assign. 
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The Court being of the opinion that the judgment of the 
Court below cannot be sustained upon the facts appearing 
in the record in this case, it is ordered that the judgment 
of the Court below be reversed. 



Mr. Justice McArthur dissented. 



EDWARD CAENEY, Eespondent, v. CHAELES BAE- 

EETT, Appellant. 

Liability of ▲ Parent on Contracts op his minob Child.— In general a 
father is not liable on a contract made by his minor chjld, even for 
necessaries fornished, unless an actual authority is proved, or the cir- 
cumstances be sufficient to imply one. 

Courts may maxb Bules. — Under our system all Courts ha-ve certain powers 
to be exercised for the purpose of methodically disposing of all cases 
brought before them. They can establish such rules in relation to the 
details of the business as shaU best serve this purpose, having proper 
regard for the rights of parties litigant, as guaranteed and recognized 
by the Constitution and the laws. 

Appeal from Multnomah County. 

This is an action upon a contract to recover one hundred 
and five dollars for board and lodging furnished by plaintiff 
to defendant's infant son for a period ef fourteen weeks. 
The answer admits the defendant's liability for two weeks' 
board and lodging, and denies as to the remainder of the 
time, twelve weeks, and pleads a set-off of nineteen dollars 
and fifty cents, and prays judgment for four dollars and 
fifty cents, the difference between the value of two weeks' 
board and nineteen dollars and fifty cents.. The set-off is 
not denied. 

Upon the trial the plaintiff was sworn as a witness, and 
testified that about the 5th day of July, A. d. 1870, plaintiff 
was and still is the proprietor and keeper of a hotel in the 
city of Portland, in said county; that on or about said day 
the defendant, accompanied by his minor son, came to said 
hotel, and defendant contracted with plaintiff for board and 
lodging for his said son for the period of one week, defend- 
ant agreeing that he would pay for the same; that plaintiff 
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agreed with defendant to board and lodge said boy a week, 
and showed defendant a room in said hotel wliich said boy 
might occupy, which room was accepted by defendant for 
the boy, who boarded and lodged with plain tiflf for a week, 
at the expiration of which time defendant called at the hotel 
and renewed his contract to pay for board and lodging for the 
boy for another week; and plaintiff accordingly furnished 
said boy with board and lodging for the second week; that 
at the expiration of the second week, the defendant called 
again at the hotel and informed plaintiff t^at he would not 
pay or be responsible for the board and lodging of said boy 
at said hotel any longer; that when said boy came in, 
plaintiff informed him of what his father had said, and the 
plaintiff requested the boy to seek accommodations else- 
where, which the boy refused to do; that plaintiff immedi- 
ately called on defendant and informed him that his son 
refused to leave the hotel, and requested defendant to come 
to the hotel and take him away, which defendant declined 
to do, saying he would not be responsible or pay for his 
board and lodging any longer, and instructing the plaintiff 
to put the boy out if he refused to leave the hotel; that 
plaintiff ag'ain informed said boy of what his father had 
said, and renewed his request to the boy to depart from the 
hotel, which the boy again refused to do; that plaintiff 
thereupon called on defendant the second time and apprised 
him of his son's refusal still to quit the hotel, and again re- 
quested defendant to come to the hotel and take his son 
away, which defendant again declined to do, saying he 
would not pay for the board and lodging of the boy at said 
hotel any longer than the two weeks; and defendant in- 
structed plaintiff, if the boy persisted in refusing to quit 
the hotel, to kick him out; that the boy remained at plaint- 
iff's hotel for fourteen weeks in all, or twelve weeks after 
defendant refused to be longer responsible for his board 
and lodging; at the expiration of which time the boy went 
to Salem to attend the State Fair, and plaintiff availed him- 
self of the opportunity tO/ put another man in the room 
which had been occupied by. the boy, and thus got rid of 
him; that during the time the boy occupied the room, he 
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generally carried the key to it in his pocket, but that plaint- 
iff had other keys, by means of which the servants obtained 
access to the room to clean it up and make the bed; that 
board and lodging at said hotel during said fourteen weeks, 
was reasonably worth six or seven dollars per week, in gold 
coin. This was all the evidence offered by either party. 

In charging the jury the Court instructed the jury, ** that 
the question of defendant's liability in this action was a 
mixed question of law and fact; that it had been argued on 
behalf of the plaintiff, that possession of the room by the 
defendant's son was possession by the defendant, which 
matter the Court left to the jury to inquire of and deter- 
mine, as well as the further point, whether or not it was de- 
fendant's duty to have gone to the hotel, and have taken 
his son away from said hotel; that cases could easily be 
imagined where it might become the duty of a person plac- 
ing another at a hotel to board and lodge, to take such per- 
son away again; as, for instance, if the person so placed in 
the hotel were a lunatic, or a helpless invalid. And that 
the Court left it to the jury to determine whether such a 
principle of duty were applicable in this case. And that 
the Court also left it to the jury to determine whether the 
plaintiff removed defendant's son from said hotel as soon as 
he reasonably could after defendant notified plaintiff that 
he would not be any longer responsible for the boy's board 
and lodging, and would not pay for the same." 

And, at the request of plaintiff's counsel, the Court 
further instructed said jury as follows, to wit: **If the 
father placed the minor in possession of the premises, the 
possession was that of the father and not the son, the son 
being the agent of the father so far." At the request of 
defendant's counsel, the Court gave a number of special in- 
structions to the jury, but declined and refused to give two 
others that were asked, because they had not been submit- 
ted to the Court for its inspection at the proper time, in 
conformance to a rule of practice heretofore adopted by the 
Court, requiring all written special instructions desired 
by either party to be submitted for inspection prior to the 
commencement of the final address of counsel holding the 
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affirmative of the issues before the jury. To this ruliug 
counsel duly excepted, and the exception was allowed. The 
jury found a verdict for the plaintiflf, and judgment was 
rendered thereon. 

Bronaugh dc Catlin, for Appellant. 

0. P. Mason and Charles Gardner^ for Eespondent. 

By the Court, McArthur, J. : 

Commercial communication with infants has been pro- 
ductive of much litigation, and hence we find abundant 
authority to guide us to a correct conclusion in the case 
now in hand. 

The evidence shows that after the expiration of the con- 
tract between the plaintiff and the defendant, the plaintiff 
allowed the defendant's minor son, Arthur, to board and 
lodge at his hotel for a period of twelve weeks, notwith- 
standing the defendant informed him that he would not be 
responsible for said son's board and lodging, and the plaint- 
iff, assuming the legal liability of the defendant therefor, 
seeks to recover reasonable compensation for the entertain- 
ment furnished. 

In general, a father is not liable on a contract made by 
his minor child, even for necessaries furnished, unless an 
actual authority is proved or the circumstances be sufficient 
to imply one. {Varney v. Touvg, 11 Vermont, 258; Hunt v. 
Tliompsonj 3 Scammon, 179; Augel v. McLellan, 16 Mass. 
28; Van ValMnburgh v. Watsori^ 13 Johns. 480; Oiven v. 
White, 5 Porter, 435; Gordon v. Potter, 17 Vermont, 350; 
Raymond y. Loyl, 10 Barbour, 483.) 

Actual authority is not claimed, but it is urged that the 
circumstances of the case raise the implication of the de- 
fendant's liability for the necessaries furnished. 

The most favorable construction for the plaintiff that can 
be put upon the testimony flatly negatives any such impli- 
cation. 

From all the facts in the case, we are of opinion that after 
the expiration of the contract between the plaintiff and de- 
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fendant, and after the notification of the defendant, he would 
not be responsible for the further entertainment of his son. 
It was the duty of the plaintiff to have closed his doors to 
the son, unless indeed he relied upon the son's capacity and 
intention to compensate him. Under some circumstances 
a disregard of this duty has been deemed good ground for 
an action of damages against the innkeeper for harboring 
the infant. {Everett v. Sher/ey, 1 Iowa, Clark, 356, 364; 2 
Billiard on Torts, 520.) 

In the case in hand the father was under no obligation to 
remove the son, as he would have been had the son been a 
lunatic, a helpless invalid, or an infant of tender years, and 
placed at the hotel by the father's authority, or under cir- 
cumstances sufficient to imply his authority. Instead of 
being a lunatic, a helpless invalid or an infant of tender 
years, it seems that the son Arthur was at the time a youth 
bordering upon the verge of manhood and in perfect health, 
so as to be able to support himself by his own industry. 
This fact affords additional reason why the defendant should 
not be held liable for his maintenance. As the general in- 
structions of the Court below were based upon conclusions 
at variance with our views as just indicated, they were, 
therefore, erroneous. 

The refusal to give the jury several special instructions 
requested by the appellant's counsel, upon the ground that 
they were presented too late under a rule of Court, is 
charged as error. It appears that a rule has been formally 
adopted by the Circuit Court of the State of Oregon for the 
county of Multnomah, requiring counsel in a cause, when 
they desire special instructions to be given to the jury, to 
present the same in writing to the Judge before the last 
address of counsel to the jury. The power and authority of 
the Court to make such rule is denied by counsel, hence 
the refusal to give the desired instructions is charged as 
error. Under our system all Courts have certain inherent 
powers to be exercised for the purpose of methodically dis- 
posing of all cases brought before them. They can estab- 
lish such rules in relation to the details of business as shall 
best serve' this purpose, having proper regard for the rights 
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of parties litigant as guaranteed and recognized by tbe Con- 
stitution and the laws. This principle is recognized in 3 
Binney, 417, and 2 Sergeant & Rawle, 253, the decisions in 
which cases are approvingly referred to in 2 Eeed's Black- 
stone, 439^0. We cannot discover that it conflicts with 
any provision of our Code. Indeed, we think it a salutary 
rule, and one well calculated to suppress that loose system 
in submitting special instructions which has heretofore pre- 
vailed to a greater or less degree in all the Courts of the 
State, to the annoyance and embarrassment of both the bar 
and the bench. 

The Court below, at the request of the respondent's 
counsel, instructed the jury that ** if the father placed the 
minor in possession of the premises, the possession was 
that of the father and not of the son — the son being the 
agent of the father so far." The application of the princi- 
ples of the law of agency to cases of this kind is recognized 
in some instances and to a limited extent in many English 
and in some American cases. (1 Parsons on Contracts, 
300.) In this case, however, the instruction was calculated 
to mislead the jury, for the evidence shows that the appel- 
lant, after the expiration of the second week, called upon 
the respondent and distinctly told him that he would not 
pay or be responsible for the board and lodging of his son at 
the hotel any longer. The contract between the respondent 
and appellant expired at the end of the second week. Up 
to and including that time the appellant was willing to 
pay for his son's entertainment; beyond that time he was 
not, and so informed the respondent. It was then the duty 
of the innkeeper, as already indicated, to have closed his 
doors to the defendant's son and refused him all further 
entertainment, unless he expected payment at the hands of 
the son himself. 

Judgment reversed. 
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DELIA B. LEWIS, Bespondent, v. DAVID E. LEWIS, 

Appellant. 

Eyisencr. — Unless the evidence shows the alleged mistake clearly and satis- 
factorily, it is not sufficient to establish cause for the correction of a 
deed. 

Pabavount Boundabibs. — Where the permanent and visible or ascertained 
boundaries or monuments are inconsistent with the measurement, either 
of lines, angles or surfaces, the boundaries or monuments are para- 
mount. 

Idkm — JcTBisDionoN TO AsoBBTjLiN. — The locality at which a lost stake was 
set may be ascertained as well in a Court of law as by a suit in equity. 

Appeal from Polk County. 

The plaintiff filed a complaint in ejectment, and the an- 
swer sets up what is relied upon as an equitable defense. 

It is admitted that in 1855 the defendant, being the owner 
of a land claim embracing the premises in controversy, 
sold a part of it at six dollars per acre and executed a deed, 
under which the plaintiff claims, to Ira A. Hooker, the 
plaintiff's grantor, conveying to Hooker the southwest part 
of the land claim by the following descriptive words : Be- 
ginning at the southwest corner of the land claim and '^run- 
ning thence north 1"^, 24' east fifty-nine chains to a stake; 
thence east forty chains; thence south 1°, 25' west forty- 
three and twenty one-hundredths chains; thence south 68°, 
25' west forty-three chains to the place of beginning; con- 
taining one hundred and four acres." A piece of land four 
and one-half chains in width north and south and forty 
chains long, off the north end of the land which corresponds 
to those measurements, is the parcel in controversy. 

The defendant claims that the stake mentioned in the 
deed, as at the termination of the line first described, was 
in fact only fifty-four and one-half chains from the place of 
beginning; that the parcel sold contained only eighty-six 
acres; and that there is an error in the deed in that respect; 
and that by mistake the deed was so written as to include 
the premises in controversy. He avers that he has tendered 
back to the plaintiff the purchase-money received by him 
for the surplus eighteen acres; and he asks that the deed be 
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reformed and that the plaintiflf's action be barred. A de- 
cree was rendered in favor of the plaintiff. 

(7. G. Curl^ J. A. Applegaie and John Kehay, for Appel- 
lant. 

Ben. Hayden and P. C. Sidlivan, for Kespondent. 

By the Court, Upton, J. : 

The answer in this case does not specifically point out in 
what particular there is a mistake in the deed sought to be 
reformed, but describes by metes and bounds a tract fifty- 
four and one-half chains in length, north and south, as the 
tracts actually sold, and avers that by mistake the deed was 
so drawn as to include the premises in controversy. The 
record shows that the only controverted question of fact on 
the trial related to the locality of the stakes set up by the 
parties on the day of the execution of the deed, as monu- 
ments of the northwest and northeast corners of the parcel 
actually sold. 

It is admitted that the parties, after having agreed upon 
the price per acre, and before determining the size or shape 
of the parcel, went on to the ground with a surveyor, and 
that they there agreed upon the particular parcel to be sold, 
measured its west side, and set up a stake to mark the north- 
west corner of the parcel selected ; and that the north line 
of the parcel actually sold runs due east from the place of 
that stake. On the trial, the controverted question of fact 
was, whether that stake was in fact placed fifty-nine chains 
from the southwest comer of the land claim, as indicated 
by the figures noted in the deed, or whether the distance is 
erroneously noted in the deed, and the stake was in fact 
planted at a point fifty-four and one-half chains from the 
place of beginning: in other words, whether that stake was 
in fact placed at the northwest or at the southwest corner 
of the parcel described in the complaint and now in con- 
troversy. 

The cause having been treated by both parties as one 
cognizable in equity, we have carefully examined the evi- 
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dence, and we do not find it clearly and satisfactorily proved 
that the place selected by the parties as the northwest cor- 
ner of the parcel sold was not fifty-nine chains from the 
southwest corner of the land claihi. The evidence, there- 
fore, is not sufficient to present a cause for correcting a 
deed, according to the decisions made by this Court in 
Shively v. Welch (2 Ogn. 288), and in Newsom v. Greentvood, 
decided at the present term.^ 

That it may not be inferred that this Court, as a Court 
of equity, has assumed jurisdiction of the subject-matter 
controverted in the proofs adduced by the respective par- 
ties in this cause, it is deemed proper to advert to another 
reason for affirming the action of the Circuit Court in deny- 
ing equitable relief. 

If the defendant could have established by evidence be- 
fore a jury that on the day of selecting the land and at the 
time of executing the deed, the parties by mutual consent 
fixed the northwest corner of the parcel selected at the 
point fifty-four and one-half chains from the place of begin- 
ning, and there drove a stake to stand as a monument of 
that comer, there would be no occasion for correcting or 
reforming the instrument. The deed would then, without 
correction, call for the land the defendant says it should be 
made to call for, and the repugnance of the measurement 
to the known boundary or monument would be disregarded 
by the Court, whether such repugnancy be made to appear 
in an action or in a suit. 

"Where the permanent and \isih\e or ascertained boun- 
daries or monuments are inconsistent with the measure- 
ment either of lines, angles or surfaces, the boandaries or 
monuments are paramount." (Civ. Code, § 845; Preston's 
Heirs v. Bowman^ 6 Wheat. 580.) 

**A conveyance is to be construed in reference to its dis- 
tinct and visible locative calls, as marked or appearing upon 
the laud, in preference to quantity, course or distance." 
(Van Wtjdc v. Wright et al, 18 Wend. 157.) This rule ap- 
plies upon ascertaining the place of the monument, although 

^Ante.-p, 119. 
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its locality had become uncertain. {Jackson v. BriUon, 4 
Wend. 507.) 

If the visible monuments have disappeared but their 
places can be ascertained, the construction of the deed 
should of course be the same now as on the day it was exe- 
cuted. 

"Where practical location and a long acquiescence have 
been held conclusive, it has been, 'not upon the notion 
that they are evidence of a parol agreement establishing 
the line,* but because they are of themselves proof that the 
location is correct, of so controlling a nature as to preclude 
evidence to the contraiy." {Baldwin v. Broivn, 16 N. T. 
359.) 

In this case there is no reason why the locality at which 
a lost stake was set could not be determined and the true 
construction of a deed ascertained as well in a Court of law 
as by a suit in equity. To lay the foundation for correcting 
a deed something more should be shown than an ambiguity 
that can be explained by evidence, or a repugnance between 
distances noted and monuments agreed upon. 

The defendant invokes equity jurisdiction to correct a 
mistake, but directs all his proofs to establish a fact, which, 
if true, shows that the deed needs no correction. We can 
see no reason for resorting to equity; and treating the case 
as an action, there is no ground for reversing the judgment. 
It should therefore be affirmed. 



STATE OF OREGON, Respondent, v. JAMES 

OFFICER, Appellant. 

JuBisDicnoN OF CouNTT GouBT. — The County Court is practically and es- 
4 isoi sentially a Court of special and limited jurisdiction. 

^L_^^ I Idbm— What Beoobd sboxjisd Show. — The record of the County Court should 

90 330 show affirmatively that it had jurisdiction of the person and subject- 

^ ^' matter affected by its proceedings. 

86 ire Idem — "What Becobd Insufficient. — A record of the County Court, made 

in the matter of the location of a county road, which reads, " The bond 
and proof of posting notices having been made to the satisfaction of the 
Court," etc., is insufficient to show that the Court had acquired juris- 
diction of the persons of parties whose rights might be affected by the 
location of such road. 
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Appeal from Clackamas County. 

At the October Term, 1870, of the Circuit Court for 
Clackamas County, the appellant, Officer, was tried and 
convicted on an indictment charging him with having ob- 
structed a public highway in said county. 

On the trial of the cause the State, to maintain the charge 
preferred, offered in evidence the record of the County 
Court appointing viewers to lay out the county road, for 
obstructing which appellant was indicted. This record, so 
far as it refers to the proof of the posting of notices of the 
application for the location of the road, reads: " The neces- 
sary bond and proof of posting notices having been made 
to the satisfaction of the Court, it is hereby ordered that 
the prayer of said petition be granted," etc. To the intro- 
duction of tl«s record as evidence appellant objected; but 
the Court allowed the same to be read to the jury; to which 
ruling appellant excepted. Several grounds of error were 
assigned, but none were much relied upon by counsel for 
the appellant in the argument of the cause, except the ob- 
jection to the sufficiency of the record above quoted; which 
involves the only question necessary to be considered. 

The bill of exceptions shows that no other proof or refer- 
ence to the posting of notices was made by the State than 
that contained in the record referred to. 

8. Hudat, for Appellant. 

The State must prove that the way in question is a pub- 
lic highway. (Eoscoe's Crim. Ev. 562.) 

Jurisdictional facts must appear affirmatively in the pro- 
ceedings of inferior tribunals. {Thompson v. Multnomah 
County, 2 Ogn. 34; 1 Smith L. Cas. 818, 832, 843; 2 Abb. 
Dig. 257; Frees v. Ford, 2 Seldon, 176; 6 Barb. N. T. 607; 
Hunsaker v. Coffin, 2 Ogn. 107; 3 Abb. Dig. 290; Johyis v. 
Marion County, ante, p. 46.) 

Addison C. Gribbs and C. B. Upton, for Respondent. 

The existence of a road as a legal highway is to be learned 
from and proven by the order for its establishment. (1 
Ogn. 216.) 
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When the evidence as to notice was once before the 
Court, it then had full jurisdiction to decide as to its weight, 
or as to auj other matter pertaining to the road, and there- 
after all the proceedings must be presumed to be regular 
and legal. (1 Saund. 74; 4 Cow. 296; 2 Cow. and Hill. 
Notes, 779; 1 Smith L. Cas. 816.) 

By the Court, Bonham, J. : 

The question to be determined in this case is, whether 
the record of the County Court above referred to shows 
the necessary jurisdictional facts to entitle it to be read in 
evidence for the purpose for which it was introduced, to 
wit : to show that the road charged to have been obstructed 
was a legally established public highway. 

Section 3 of Chapter 60^ Miscellaneous LaW|S, reads : 

"When any petition shall be presented for the action of 
the County Court for laying out, alteration or vacation of 
any county road it shall be accompanied by satisfactory 
proof that notice has been given by advertisement, posted 
at the place of holding County Court, and also in three 
public places in the vicinity of said road or proposed road, 
thirty days previous to the presentation of said petition to 
the County Court, notifying all persons concerned that ap- 
plication will be made," etc. 

In determining the question whether the record of the 
County Court referred to shows upon its face such a want 
of jurisdiction as to subject it to be thus collaterally at- 
tacked, it would be proper to consider the character of such 
Court as recognized and classified by the Constitution and 
laws of this State. While our Constitution on this subject 
is not as clear and definite as might be desired, yet, in con- 
struing its whole language in reference to the same together, 
we think that the County Court is regarded by that instru- 
ment as practically and essentially a Court of special and 
limited jurisdiction. It is true that § 1 of Art. VII classi- 
fies the County Courts with Courts of general jurisdiction; 
to be defined and limited, however, by law, in accordance 
with this Constitution. But by reference to §§12 and 13 
of the article of the Constitution referred to, it will be ob- 
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served that in providing specially for the organization and 
jurisdiction of County Courts, they are practically treated 
as Courts of special and limited jurisdiction. At all events, 
it has already been judicially determined by this Court, in 
several cases, that County Courts are to be regarded as 
Courts of special and limited jurisdiction. (TfiompsoiiY. 
Multnomah County , 2 Oregon, 37; Johns v. Marion County ^ 
ante^ p. 46.) 

In the former case the Court says: "It is admitted that 
the County Court or Board of County Commissioners, so 
far as it exercises judicial power, is a Court of special and 
limited jurisdiction." And further: "Before the Court 
could take a step, or acquire any authority, two things must 
plainly have been done : First. A petition of twelve house- 
holders. Second. Notice as provided above. Without these 
facts the Court was no more than a stranger to every person 
or interest involved in the proceeding; and until the juris- 
diction was acquired no intendment of regularity or power 
operates in its favor. It nowhere appears in the record, 
by way of allegation or recital, that any such notice was 
given, either at the court-house door or in the vicinity of 
the road. The omission was fatal to the proceedings of the 
Board of County Commissioners, as clearly showing that no 
jurisdiction was at any time gained over the subject-matter 
to be adjudicated upon." 

In the case of Hahn v. Kelly (34 Cal. 409), which is a 
leading case, and one evincing great ability and research, in 
reviewing the question of the jurisdiction of Courts gener 
ally, the Court says: "The presumptions of law are in 
favor of the jurisdiction and of the regularity of the pro- 
ceedings of Superior Courts, or Courts of general jurisdic- 
tion, * * * * but that they are not in favor of the 
jurisdiction and regularity of the proceedings of inferior 
Courts, or Courts of limited jurisdiction; and parties who 
claim any right or benefit under their judgments must show 
their jurisdiction aflSrmatively." 

The record in the case of Tliompson v. Multnomah County 
differs from that in the case under consideration in this 
respect only: In the former it appears that no reference 



184 State of Oregon v. Wiley. [Sup. Ct. 

Points decided. 



4 


IS 


6 


161 


6 


164 


6 


115 



was made whatever to the proof of the posting of notices, 
while in the latter the language of the record is, " Proof of 
posting notices having been made to the satisfaction of the 
Court," etc. Does this language disclose the necessary ju- 
risdictional facts to warrant the Court in proceeding, is the 
question. The County Court in its proceedings by the lo- 
cation of public highways to condemn the lands of private 
persons to public use, is only required to cause constructive 
notice to be given by the petitioners of their application 
for til at pui-pose. This notice is to be given by posting the 
same at the time, at the places, and in the maimer prescribed 
by law; and the language of the record should show ajffirm- 
atively that this law had been strictly complied with. 

We do not think that it is sufficient to say that the proof 
of the posting of notices was made to the satis/action of the 
Court. That proof which might satisfy the Court might 
not satisfy the law. That proof which might satisfy the 
Court might not justly and lawfully satisfy the persons 
whose private property is sought to be condemned to public 
use. If it is sufficient to say that the Court is satisfied with 
the proof of the posting of notices, without any showing as 
to the time, place or manner of posting, then the only 
question upon this subject would be one in the discretion 
of the Court, which, when once exercised, would be a final- 
ity, however erroneous the judgment of the Court might 
have been. 

We do not think that the record of the County Court in 
this case was sufficient to show that it had acquired juris- 
diction of the persons of those affected by its proceedings. 

The judgment of the Court below is reversed. 



STATE OF OEEGON, Eespondent, v. ROBERT 
"risii WILEY, Appeuant. 

K 61} 

PowEB OF THE Leoislatubb. — The Legislature had the power to confer 

upon the Police Judge of the city of Portland the jurisdiction and au- 
thority of a Justice of the Peace within the limits of said city, but it 
had no power to limit that jurisdiction to criminal cases. 

JUBISDICTION OF POLICE JUDOE, WHEN ACTINO AS A J(78TICB. — ^Ths juris- 
diction and authority of the Police Judge, when acting as a Justice of 
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the Peace, are identical with that of all other Justices of the Peace, and 
extend alike to civil and criminal oases. 
Von) Pbotisions in Statute — Effect of. — ^When some of the provisions of 
a statute are constitutional and others unconstitutional, the latter only 
are void. 

Appeal from Multnomah County. 

The Grand Jury of Multnomah County indicted Robert 
Wiley for the crime of perjury, alleged to have been com- 
mitted on his examination as a witness on the trial of a 
cause in the Police Court, in the city of Portland, before 
Hon. D. C. Lewis, Police Judge, in which the State of 
Oregon was plaintiff and Joseph Perry and Caroline Wilson 
were defendants, they being then and there charged with 
and tried for the crime of assault and battery. On said 
indictment Wiley was tried in the Circuit Court of the 
State of Oregon for the County of Multnomah. Upon the 
trial, the Prosecuting Attorney offered in evidence the 
docket of the Police Judge and oral testimony to show that 
Wiley had taken an oath before said oflScer in an action in 
which the State of Oregon was a party. To the introduc-- 
tion thereof Wiley's counsel objected, urging that the 
Police Judge had no legal authority to assume the juris- 
diction and power of a Justice of the Peace, and as such, 
administer oaths to witnesses in State cases or to try such 
cases. The Court overruled the objection, and admitted 
the evidence, to which ruling appellant's counsel then and 
there excepted. The jury returned a verdict of guilty, and 
Wiley, standing on his exception, appeals to this Court. 

John CreiglUon, for Appellant. 

Theodore Burmester, and Gibbs & Upton, for Respondent. 

By the Court, MoArthur, J. : 

The principal question to be decided in this case is, 
whether or not the Police Judge of the city of Portland 
— a municipal corporation — ^has any legal authority to act 
in the capacity of a Justice of the Peace, and as such, to 
try criminal actions and administer the necessary oath to 
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the witnesses therein. The jurisdiction of the Police 
Judge is defined in gg 155, 156 and 157, p. 130-1 of the 
Laws of Oregon, 1870, which provide as follows : 

"Sec. 155. The Police Judge has jurisdiction of all 
crimes defined by any ordinance of the city of Portland, 
and of all actions brought to enforce or recover any for- 
feiture or penalty declared or given by any such ordi- 
nance. 

"Sec. 156. The Police Judge has the jurisdiction and 
authority of a Justice of the Peace for the county of Mult- 
nomah, within the limits of the city of Portland, in criminal 
matters, and shall be subject to the general laws of the 
State, prescribing the duties of a Justice of the Peace, and 
the mode of performing them. He shall keep a record of 
all proceedings before him. 

•'Sec. 157. All criminal proceedings before the Police 
Judge or in the Police Court are governed and regulated 
by the general laws of the State applicable to Justices of 
the Peace and Justices' Courts in like or similar cases," etc. 

It will be noticed that g 156 confers upon the Police 
Judge the jurisdiction and authority of a Justice of the 
Peace, for the county of Multnomah, within the city of Port- 
land. The power of the Legislature to enact a law invest- 
ing the Police Judge of any municipal corporation, ex-qfficio, 
with the jurisdiction and authority of a Justice of the Peace, 
either generally or limitedly, was discussed at considerable 
length by counsel. It is not, however, deemed necessary 
to judicially explore this question at this time, for the rea- 
son that a similar one was presented and decided in Ryan 
V. Harris (2 Ogn. 177), in which case it was held that the 
Legislature could rightly confer upon the Recorder of the 
city of Portland (who executed similar functions to the 
Police Judge) the power and authority of a Justice of the 
Peace within the corporate limits; and this decision was 
approved in Craig v. Mosier (2 Ogn. 324). 

Passing from this, it was insisted by counsel that the lim- 
itation and restriction of the jurisdiction and authority of 
the Police Judge, when acting as a Justice of the Peace, to 
criminal maUers alone, renders the entire section of the law 



Sept. 1871.] State of Oregon v. Wiley. 187 



Opimon of the Court — McArthur, J. 



void, for the reason that it contravenes Article IV, g 23, 
Subdivision 1, of the State Constitution, which declares 
that "the Legislative Assembly shall not pass special or 
local laws in any of the following cases, that is to say : 

"1. Begulating the jurisdiction and duties of Justices 
of the Peace and Constables." 

In view of this constitutional provision and of the de- 
cision in Byan v. Harris, we are impelled to the conclusion 
that the limitation and restriction of the jurisdiction and 
authority of the Police Judge when acting as Justice of the 
Peace to criminal matlera is unconstitutional. There is no 
authority known to our laws for restricting the jurisdiction 
of a Justice of the Peace to one class of cases, whether 
civil or criminal. He must exercise jurisdiction and author- 
ity in both classes. 

Admitting this conclusion, it was claimed that the restric- 
tion does not invalidate the entire section, but only over- 
throws that part thereof expressing the limitation. An ex- 
amination of the authorities will enable us to reach a speedy 
and satisfactory decision on this point. 

"The principle that a statute is void," says Mr. Sedg- 
wick, in his elaborate and admirable treatise on the rules 
governing the interpretation and application of statutory 
and constitutional law, p. 489, "only so far as its provisions 
are repugnant to the Constitution, that one provision may 
thus be void and this not affect other provisions of the 
statute, has been frequently decided." In Gibbons v. Ogden 
(9 Wheaton, 1), and The City of Neio York v. Miln (11 
Peters, 102), the Supreme Court of the United States rec- 
ognized this as a settled principle of the law of construc- 
tion. In Fisher v. McGirr (1 Gray, 22), it was declared 
" that where a statute has been passed by the Legislature 
under all the forms and sanctions requisite to the making 
of laws, some part of which is not within the competency 
of the legislative power, or is repugnant to any provision 
of the Constitution, such part thereof will be adjudged void 
and of no avail, whilst all other parts of the act not obnox- 
ious to the same objection, will be held valid and have the 
force of law. There is nothing inconsistent in declaring 
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one part of the same statute valid and another part void." 
In Commonwealth v. Kimball (24 Pick. 361), and in Noi^is 
V. Boston (4 Metcalf, 288), a similar conclusion was arrived 
at. In IJie People ex rel. Attorney-General v. Hill (7 Cal. 
103), Murray, C. J., in delivering the opinion of the Court, 
adhered to the same principle. The decisions upon this 
point are so abundant that it has not been thought neces- 
sary to refer to any save those which may well be considered 
as leading cases. 

It follows that the clause ^'hi criminal mattera^^ shoujld be 
stricken from g 156, and the remaining portion of tlie sec- 
tion stand as law. Also, that the jurisdiction and authority 
of the Police Judge, when acting as Justice of the Peace, 
are identical with that of all other Justices of the Peace and 
extend alike to civil and criminal cases. That officer had 
jurisdiction of the case in which the appellant was called to 
testify, and the witness was legally as well as morally bound 
to testify the truth. If he willfully testified falsely he was 
guilty of perjury. Therefore, the testimony offered by the 
Prosecuting Attorney on the trial in the Circuit Court, 
tending to show that Wiley had been a witness in a case 
tried before the Police Judge, acting as Justice of the 
Peace, and that he testified falsely therein, was properly ad- 
mitted. 

Judgment affirmed. 



STATE OF OEEGON, Eespondent, v. E. L. PEEHAM, 

Appellant. 

iNDicTMKirr. — An indictment under $ 636 of the Criminal Code charging the 
defendant with having received two hundred and fifty dollars feloniously 
for the payment of the amount of salary due him, should state the length 
of time the salary was unpaid or otherwise designate the service or duty 
charged for. 

Appeal from Wasco County. 

The defendant was indicted under g 636 of the Criminal 
Code, and being convicted, was adjudged to pay a fine of 
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four hundred dollars. He appeals from the judgment of 
the Circuit Court. 

The only ground of error assigned is that the facts stated 
in the indictment do not constitute a crime. 

The charging part gf the indictment is as follows: ''Said 
Perham, in the county aforesaid, on the fifth day of Janu- 
ary, A. D. 1870, being then and there an oflScer of Wasco 
County, Oregon, to wit, the County Judge of said county, 
duly elected and qualified as such, and then and there act- 
ing as such Judge, did then and there willfully, knowingly 
and feloniously receive a compensation other than that au- 
thorized by law for an official duty performed by said officer, 
to wit: the said Perham did then and there receive an order 
from the County Clerk of said county, on the Treasurer of 
said county, for the sum of fifty dollars; and also at the 
same time and place, an additional order from said Clerk 
for the sum of two hundred dollars, both of said orders to 
he paid out of the funds belonging to said county, and both 
of said orders being then andvthere issued in favor of said 
Perham for the payment of the amount of the salary due 
said Perham as such Judge up to the first day of January, 
A.D. 1870, when there was due to said Perham as such 
Judge the sum of two hundred dollars at said time and 
place." 

Orlando Humaaon, and Hill, T/iaT/ei* & WUliania, for Ap- 
pellant. 

S. Ellswortky for Kespondent. 

By the Court, Upton, J. : 

This case is very similar to that of The State v. Packard, 
decided at the present term. The defendant is indicted 
under § 636 of the Criminal Code, and the indictment does 
not describe the services or duty for which the compensa- 
tion was received in such manner as to enable the Court to 
conclude from the facts stated whether or not the compensa- 
tion received was '* other than that authorized or permitted 
by law." The compensation is alleged to have been for 
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salary, but the indictment does not state for what period of 
time the salary was unpaid. 

It is also questioned whether under the facts assumed in 
the argument, the warrant for fifty dollars is not void and 
consequently no payment within the meaning of the statute. 

The latter question is not necessarily involved, inasmuch 
as the indictment must be held insufficient, for reasons ex- 
pressed in the case of Ihe State v. Packard, 

The judgment should be reversed. 



D. W. FEAKET, Appellant, v. JACOB WHEELER and 
JEMIMA J. WHEELEE, Eespokdents. 

Keal Pboperty op Mabbied Women — Spkcific Perfobhaj;cb Against.— 
A specific performance wiU not be decreed by a Court of equity to com- 
pel a married woman to convey her real property upon a contract or 
covenant executed by her and her husband for that purpose during 
coverture. 

Idem. — But where a married woman, during coverture, joins with her hus- 
band in a covenant to convey her real property, and the covenantee ad- 
vances money to the wife on the contract, or, with her assent, enters into 
the possession of the premises, and makes permanent improvements 
thereon, the money so advanced, and the value of such improvements 
(less the value of the use of such premises), will be decreed to be a 
charge upon such land until paid. Courts in protecting the rights of 
married women should not go so far as to encourage the perpetration of 
fraud by them. 

Appeal from Multnomah County. 

On the Ist day of April, 1867, the respondents, Wheeler 
and wife, covenanted to and with appellant, to convey to 
him in fee simple, with the usual covenants of warranty, 
certain real estate held by said Jemima J., in her own right, 
under the Donation Law of September 27th, 1850. The 
consideration of this covenant was the payment at the time 
by appellant of twenty dollars in gold coin and his agree- 
ment to pay, one year after date, the further sum of three 
hundred and eighty dollars in like money. By the terms 
of the covenant appellant was to have, and did take imme- 
diate possession of the described premises. He alleges 
that during the time he held such possession he made valu- 
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able and parmanent improvements thereon, which greatly 
enhanced their value, although the use of the same yielded 
him no benefit. About the 1st day of August, I87O, he 
tendered to respondents the full balance of the purchase- 
price of said land, with lawful accruing interest thereon to 
that time, in gold coin, which they refused to receive, and 
refused to execute a deed to the premises. 

Wherefore, appellant asks that the execution of the deed 
referred to be decreed, or that an accounting of the value 
of the improvements referred to and of the twenty dollars 
advanced be had and the same made a charge upon said 
land. 

Respondents interposed a general demurrer to the com- 
plaint, which was sustained and the cause dismissed. From 
this order of dismissal appellant appeals. 

W. W. Tliayer and Chaiies Gardner y for Appellant. 

The incapacity of a married woman at common law to 
contract did not proceed from a want of understanding or 
discretion, but was in consequence of the peculiar relation 
resulting from the marriage. She was placed under the 
power and protection of her husband, and deprived of the 
administration of property. (2 Kent's Com. 150.) Her 
personal property, ipsofacto^ with the marriage, went to the 
husband. He also became immediately seized, jure uocorisj 
of the freehold estate and entitled to the rents and profits, 
and, if issue were born alive, he took the estate absolutely 
for life as tenant by the curtesy. Her interest in everything 
she possessed at the time of the marriage at once became 
his, leaving in her only a residuary right, the enjoyment of 
which depended upon the contingency of survivorship. (2 
Kent's Com. 130.) 

" The exclusive right of using and transferring property 
follows as a natural consequence from the perception and 
admission of the right itself." (2 Kent's Com. 320.) "The 
power of alienation of property is a necessary incident to 
the right of property, and was dictated by mutual conveni- 
ence and mutual wants." (Id. 326; 4 Kent's Com. 441.) 
In accordance with this principle. Courts of equity have 
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instituted the doctine of settlement, whereby property is 
secured to the separate use of mQ,rried women, and it is now 
a setlied rule in equity that a feme covert, in regard to her 
separate property, is considered A/eme sole, and may by her 
contracts bind such separate estate. (2 Kent's Com. 164; 
Jacques v. M. E. Church, 17 John. 548; 20 N. Y. 247; 2 Ed- 
wards' Ch. 635.) 

Whenever the entanglement of rights caused by the mar- 
riage have been avoided and the wife's property secured to 
her separate use, a complete right to dispose of or contract 
in regard to it is accorded her. ( Van Alien v. Humphrey A 
Gilbeit, 15 Barb. S. 0. 556; 2 Bacon Abr. 71, title *• M.;" 
2 Bright. H. and W. 60.) 

The Donation Act gives to the wife of a settler under cer- 
tain circumstances a half section of land, 'Ho be held by her 
in her own right." This right she cannot have if the land 
is subject to the marital rights of the husband as they ex- 
isted at common law. {Imlay v. Huntington, 20 Conn. 149.) 
If it is her separate property, she must be deemed to have 
the jus disponendi. {Hulme v. Tenant, 1 Leading Cas. in 
Eq. 533 ; Greenough v. IViggington and Wife, 2 Green, Iowa 
E. 435; Shei-man v. Elder, 24 N. Y. 384; Yak v. Dederer, 
18 N. Y. 271; 22 N. Y. 462.) 

The Act concerning conveyances does not incapacitate a 
married woman from conveying her separate property. It 
merely provides a mode by which the wife shall convey her 
real estate, and it also provides a mode by which real prop- 
erty shall be conveyed generally. (Mis. Laws, ch. 6, gg 1, 
2.) Unless the formalities required by the Act are observed, 
the title will not pass in either instance. (Lessee of Patter- 
son V. Pease, 5 Ohio, 190.) 

Courts of equity disregard the wholesome provisions of 
the Statute of Frauds when one party seeks to avail himself 
of them to practice a fraud upon another. {Cayon v. Dox, 
34 N. Y. 307.) 

A married woman should not be allowed to plead her 
coverture where the transaction relates to her separate 
property is fair, and would operate unjustly if not carried 
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into execution. (Oraham v. Meek, 1 Ogn. 325; Fulton v. 
Moore, 25 Penn. 468.) 

Time was not the essence of the contract. (Seion v. Slade, 
3 Lead. Cas. in Eq.; Waters v. Travis, 9 Jolin. 466; Calmes 
V. BucJi, 4 Bibb. 453: Farley v. Vaughn, 11 Cal. 227.) Ee- 
spondents could not complain of delay when they had not 
tendered a deed. {Beecher v. Conradt, 13 N. T. 108.) 

J. H. Beed, for Bespondents. 

A husband and wife may, by their joint deed, convey the 
real estate of the wife in like manner as she might do by 
her separate deed if she were unmarried, but the wife 
shall not be bound by any covenant contained in the deed. 
(Mis. Laws, ch. 6, § 2.) The bond of a feme covert is void. 
(Bac. Ab., title, ** Baron and Feme," 1.) A feme covert 
cannot bind herself by an executory contract to convey her 
own lands, even though the husband join with her in the 
obligation. (3 Green. 50.) Though a wife may convey her 
estate by deed, she will not be bound by a covenant or 
agreement to levy a fine or convey her estate. The agree- 
ment by a, feme covert, with the assent of her husband, for 
the sale of her real estate, is absolutely void at law, and the 
Courts of equity never enforce such a contract against her. 
(2 Kent Com. 168.) 

A party cannot compel the specific performance of a con- 
tract to convey lands, unless he shows that he has specifi- 
cally performed on his part. (Story Eq. Jur., g 771; 4 
Scammon, 266; 3 Gillinan, 483; 2 Ogn. 93.) 

By the Court, Bonham, J. : 

Two questions are presented by the record in this case. 

First. Can a married woman in any event be held liable 
under her covenant, entered into during coverture, to convey 
real estate held by her in her own right? 

Second. Upon the failure or refusal of such married 
woman to convey her lands under such covenant, may the 
aid of a Court of equity be invoked to compel money ad- 
vanced on the purchase-price, and value of permanent im- 
provements made on the premises, to be refunded? 

Vol. IV.— 13 
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In support of the first proposition, it is claimed by coun- 
sel for appellant, that the right of a married woman to hold 
real estate in her own right carries with it as a necessary 
incident the power of alienation. 

If there is any plausible theory in support of such right 
in this State, its origin must be traced to this principle; for 
it is not derived from the common law, nor is it expressly 
authorized by any statutory provision. The doctrine that 
the right to alienate property results from the right to hold 
it, is maintained in general terms by good authority. 
(4 Kent's Com. 441.) 

But it will be observed by a perusal of the authority above 
cited in support of appellant's position, that the author is 
discussing in general terms the grounds on which the right 
to alienate property is based, without any special reference 
to the rights of married women as a class. And when this 
author comes to speak directly of the rights of married 
women over their real property (2 Kent, 168), he says: 
''Though a wife may convey her estate by deed, she will not 
be bound by a covenant or agreement to levy a fine or con- 
vey her estate. The agreement by a feme covert, with the as- 
sent of her husband, for a sale of her real estate, is absolutely 
void at law, and the Courts of equity never enforce such a 
contract against her. In the execution of a fine or other con- 
veyance, the wife is privately examined, whether she act 
freely, and without such examination the act is invalid. But 
a covenant to convey is made without any examination; and 
to hold the wife bound by it would be contrary to first prin- 
ciples on this subject, for the wife is deemed incompetent 
to make a contract unless it be in her character of trustee, 
and when she does not possess any beneficial interest in hei 
own right." 

Tbis principle, as enunciated by Mr. Kent, although in 
one sense a disability, was not intended as a limitation of 
the rights of married women; but it was adopted for their 
protection and benefit. 

Notwithstanding the doctrine which is so zealously pro- 
mulgated by some (and which in some respects it is to be 
feared may be somewhat Utopian in character), claiming an 
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enlargement of the rights of women, yet it is the generally 
received opinion that the sphere of married women's du- 
ties, as they have been heretofore generally recognized and 
acquiesced in, precludes the means of acquiring by them 
that knowledge of law and commercial transactions neces- 
sary to enable them, as a rule, to safely and understand- 
ingly enter into covenants concerning their real estate. 
The provision of our statute exempting married women 
from liability under their covenants in a deed must have 
had its origin, partly,* at least, in this idea. (Mis. Laws, 
ch.6, §2.) 

But, be this as it may, it will not be controverted that, 
at common law, married women are not only held incom- 
petent to enter into covenants to convey their real estate, 
but they are classified with those who are under disability 
to make any contract whatever; because the legal entity of 
the wife was held to be merged in that of the husband. 
And whether this disability of the common law, as appli- 
cable to married women, is calculated to operate beneficially 
to them, or otherwise, is not the real question to be ad- 
dressed to the Court in this case. The question to be de- 
termined is: What is the actual legal status of married 
women, as applicable to this case, under the law on that 
subject as it now exists? 

The terms of the grant by which this property was ac- 
quired by Mrs. Wheeler, simply provide that it is to be 
held by her in her own right. (§ 4, Donation Law.) No 
provision is made in the Act referred to for the voluntary 
alienation of the wife's land acquired under it, other than 
"by testament duly and properly executed, according to the 
law^of Oregon." (§ 4, Donation Law.) Section 2, ch. 6, 
Miscellaneous Laws, reads: "A husband and wife may, by 
their joint deed, convey the real estate of the wife in like 
manner as she might do by her separate deed if she were 
unmarried; but the wife shall not be bound by any covenant 
contained in such deed." 

This statute provides the manner in which the wife may 
convey her real estate, and we think by implication excludes 
every other manner except by devise. The manner as well 
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as the capacity to alienate lands is conventional, and is not 
a natural or inherent right. Because a married woman is 
allowed by law to hold lands in her own right, she would 
not be tolerated in conveying the same to others without 
any regard to the local laws on that subject. 

It would not be seriously contended as a matter of prac- 
tice, that under our law a person might, if he chose to do 
so, convey his land by the ancient mode of livery of seizin. 
Nor would it be claimed that a married woman might, if she 
chose, go into Court and revive the ancient practice of alien- 
ation by fine. 

We do not think it was the intention of the framers of our 
Constitution and laws on this subject, to entirely segregate 
the proprietary interests of husband and wife and make 
them to all intents and purposes two instead of one in law. 
But on the other hand, might it not be fairly inferred from 
the language of the law and its contemporaneous history, 
that the prime object and controlling purpose was, to secure 
to the wife the right to hold such property as the means of 
the support of herself and family in the event that her legal 
protector and provider might fail, through misfortune, im- 
providence or death, to do so ? 

It is also claimed by appellant that "it is a settled rule 
in equity that a feme covei^t in regard to her separate prop- 
erty is considered as a feme sole,'' and that she may dis- 
pose of the same as such. In support of this position, 
2 Kent's Com. 164, and Jacques v. M. E, Church (17 Johns. 
548) and other authorities are cited. But by a little further 
examination of the authority first cited (2 Kent's Com. 
165-6) it will be observed that Mr. Kent qualifies his lan- 
guage at page 164 by saying: "A feme covert with respect 
to her separate property is to be considered a feme sole 
sub modo only, or to the extent of the power clearly given her 
by the marriage settlement. Her power of disposition is to 
be exercised according to the mode prescribed in the deed 
or will under which she becomes entitled to the property; 
and if she has a power of appointment by will, she cannot 
appoint by deed; and if by deed, she cannot dispose of the 
property by a parol gift or contract." And in the same 
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connection the case of Jacques v. M. E, Church is carefully 
reviewed and its correctness questioned. (6 Wend. 10.) 

The respondent, Mrs. Wheeler, in this case derived her 
title to the land in controversy from the Donation Law 
referred to ; and when the same is conveyed away by her 
it must be done in strict pursuance of the provisions of the 
statute on that subject. {Carter v. Chapman^ 2 Ogn. 93.) 
We are clearly of the opinion that, under our law as it now 
stands, Mrs. Wheeler is not bound by the terms of her cov- 
enant entered into with appellant, and that his prayer for a 
decree of specific performance under it cannot be granted. 

The second proposition in this case involves the consid- 
eration of the question whether appellant is entitled to the 
alternative relief prayed for in complaint. The law exempt- 
ing a married woman from liability on her covenants to 
convey her real estate, was adopted for her better security 
and protection; and we do not think that it would be equi- 
table, or in harmony with public policy and good morals, 
for Courts of equity, in protecting the rights of persons, to 
encourage the perpetration of an actual fraud by them. 

We think that the allegations of the complaint in this 
case, which, standing upon demurrer, are to be taken as con- 
fessed, warrant an implied assumpsit, at least, against Mrs. 
Wheeler for the value of the permanent improvements 
made upon her premises by appellant. And we think that 
the twenty dollars in money which was advanced to Mrs. 
Wheeler on account of her land, and the value of the per- 
manent improvements made on the same (less the value of 
the use of the premises, if any), should be decreed to be a 
charge on said land until paid. (37 N. Y. 35 and cases 
there cited.) 

It is therefore ordered and adjudged that the decree of 
the Court below be modified in accordance with these 
views; and that this cause be remanded to such Court for 
further proceedmgs, according to law. 

Decree modified. 
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STATE OF OREGON, Respondent, v. J. B. SPORES, 

Appellant. 

RECEinva Vgbdict. — It is error to receive the verdict of a jury in the ab- 
sence of the defendant where the crime charged is a felony. 

Appeal from Douglas County. 

The facts are stated in the opinion of the Court. 

John Kdsay, J. F. Watson and W. R. TVillia, for Appellant. 

John Burnett and B. S. Strahan, for Respondent. 

By the Court, Prim, C. J. : 

Appellant was indicted for the crime of willfully and 
knowingly altering and defacing the artificial earmarks of 
sheep, the property of another, and converting them to his 
own use, under g 566 of the Criminal Code. The jury re- 
turned a verdict of guilty as charged in the indictment. 
When the verdict of the jury was returned into Court the 
defendant was not present and was not called. It was re- 
ceived by the Court and ordered to be entered of record in 
the absence of defendant and the jury discharged. He was 
on bail at the time and had been present during the trial up 
to that time. Two days afterwards, when he was called up 
for sentence, and asked by the Court if he had anything 
to say why the sentence of the law should not be passed 
upon him, he replied that he objected on the ground that 
the verdict of the jury was received by the Court when he 
was not personally present. Notwithstanding the objection, 
the Court proceeded to sentence him to imprisonment in 
the penitentiary for one year, to which his counsel tlien and 
there excepted. 

The only question presented by this appeal is whether it 
was error in the Court below to receive the verdict of the 
jury without the defendant being personally present. Sec- 
tion 144 of the Criminal Code provides that "if the indict- 
ment be for a misdemeanor, the trial may be had in the 
absence of the defendant, if he appear by counsel; but if 
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it be for felony, he must be present in person,'' There are 
other sections, one of which provides that he must be 
present at the arraignment and at the time of sentence. 

As the crime for "which appellant was convicted was a 
felony under the Criminal Code, it is admitted by counsel 
for the State that he must be present at the trial ; but it is 
insisted by them that the receiving of the verdict is no part 
of the trial. Then the question must turn upon the point 
whether the receiving of the verdict is a part of the trial, 
or does the trial end when the Court submits the case to 
the jury for verdict? 

Section 175 of the Civil Code defines a trial to be **the 
judicial examination of the issues of fact between the par- 
ties." Burrell's Law Dictionary defines a trial to be ** the 
examination and decision of an issue of fact by the jury un- 
der the supervision of the Court." Stephens on Pleadings, 
76, calls it the ^'decision of an issue of fact." 3 Bl. Com., 
page 330, says : '' Trial has been long used to express the in- 
vestigation and decision of fact only." The Code further 
provides that the defendant may be present when the ver- 
dict is returned, and may poll the jury by asking each one 
of them as his name is called whether that is his verdict. 

Then we conclude that the ** trial" not only includes the 
examination of the issues of fact between the State and de- 
fendant, but that it includes the decision of those issues of 
faet also, which decision is made known by the announce- 
ment of the verdict of the jury; and as appellant was pre- 
vented from exercising the right which the law gives him 
of polling the jury, we hold that it was error in the Court 
below to receive the verdict in his absence. 

Therefore the judgment of the Court below is reversed, 
and a new trial awarded the appellant. 
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Argoment for Appellants. 
~i SOO' 

5 402 

14 8« STATE OF OREGON, Respondent, v. THOMAS 

?3« mi DOUGHERTY, RICHARD FLEMING and SAMUEL 

^°* NEVILLS, Appellants. 

Indictment. — It is not the intention of the Code to abolish or dispense with 
any of the essential requirements of an indictment as sanctioned by the 
wisdom and experience of the past and determined by the well-estab- 
lished rules of sound reason. None of the substantial elements of a 
good indictment as tested by the long-established principles of criminal 
jurisprudence are ignored by our statute. 

Idem — Dkscbiftion of Acts Constituting the Crime. — The indictment 
should contain such a specification of acts and descriptive circumstances 
as will upon its face fix and determine the identity of the offense, and 
enable the Court, by an inspection of the record alone, to determine 
whether, admitting the truth of the specific acts charged, a thing has 
been done which is forbidden by law. 

Appeal from Multnomah County. 

The appellants were indicted for setting up and managing 
a lottery for money. The indictment was in these words: 
''Thomas Dougherty, Kichard Fleming and Samuel Nevills 
are accused by the Grand Jury of the county of Multno- 
mah, by this indictment, of the crime of aiding and being 
concerned in setting up and managing a lottery for money, 
committed as follows : The said Thomas Dougherty, Eich- 
ard Fleming and Samuel Nevills, on the 9th day of Janu- 
ary, 1871, in the county of Multnomah and State of Oregon, 
did unlawfully and feloniously aid and were concerned in 
setting up a lottery for money contrary to the statute," etc. 

Dougherty and Nevills, by their attorney, demurred to 
the indictment on the ground that the particular acts con- 
stituting the alleged crime were not set forth. The demur- 
rer was not sustained. Nevills pleaded not guilty and de- 
manded a separate trial. He was convicted and sentenced 
to pay a fine of two hundred dollars, from which judgment 
he appeals. 

It was shown by the testimony that the game in question 
was decided by throwing dice — certain numbers when 
thrown drawing prizes. 

Theodore Burmester, for Appellants. 

The indictment contains no statement of the acts consti- 



Sept. 1871.] State op Oregon v. Dougherty. 201 

Opinion of the Court — Bonham, J. 

tnting the alleged offense. The Code has merely simplified 
the forms of pleading. It has not abolished common sense 
and destroyed rules that have aptly been termed "the ma- 
tured wisdom of ages." The demurrer should have been 
sustained. (Grim. Code, gg 69, 70, 71, 72; Vniied States v. 
Howard, 1 Sawyer E. 507; People v. Taylor, 3 Denio, 91; 
People V. AUen, 5 Denio, 76; Wharton's Prec. 836.) The 
word "lottery" is not defined by law. It must be con- 
strued in the indictment in its usual acceptation. (Code, 
350, g 78.) In its best and most frequent application it de- 
scribes those games of chance which are conducted under 
the supervision or guaranty of the government and the pro- 
ceeds of which are devoted to public objects. (New Am. 
Encyclopedia, 664; Archibald Crim. P. & P. 1000.) 

Lotteries have acquired a political importance not attained 
by any other species of gaming, and there is no comparison, 
so far as the effect upon the community is concerned, be- 
tween them and ordinary games of chance. (Phalen v. Vir- 
ginia, 8 How. S. C. 167.) The enactment of a general law 
against $11 kinds of gaming, and in which games played with 
dice are particularly enumerated and prohibited (Crim. 
Code, ch. 9) would be unnecessary if the word "lottery" 
includes all schemes which chance alone determines. 

Gibbs & Upton, for Bespondent. 

The legal and popular meaning of the word "lottery" 
coincides. It has no technical or peculiar significance. 
(Abbott, U. S. Rep. 278.) It is defined to be a distribu- 
tion of prizes and blanks by chance — a kind of game of 
hazard. (Worcester's Die. ; Webster's Die. ; Bouvier's Law 
Die; Bees' Cyclopedia; Am. Encyclopedia; Smith's Wealth 
of Nations, B. 1, C. 10; U. S. v. Olney, 1 Abbott U. S. B. 
279; 13 Barb. N. T. 577; 7 N. T. 228; Bdl v. State, 5 
Sneed, 606; 2 Bishop Cr. Law, g 946; 3 Seld. 237; 3 
Denio, 88; 2 Mill. 128.) Within the meaning of our stat- 
ute a raffle and lottery are one and the same thing. 

By the Court, Bonham, J. : 

Although the question was not argued upon appeal, yet 
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the transcript ia this case fails to disclose what disposition 
was made of the demurrer filed herein; which would be 
error in the Court below, if the record of proceedings in 
that Court are complete in the transcript, unless the objec- 
tions raised by the demurrer were of such character that 
they would be waived by pleading over. ( JVUlamette Falls 
Co. V. David Smith et al., 1 Oregon R. 181.) 

In the assignment of errors in this case, two principal 
questions are presented, and, in the argument of counsel 
for appellant, urged upon the consideration of this Court: 

1. Is the indictment defective and insufficient for uncer- 
tainty, in that it does not set out the acts and circumstances 
constituting the offense charged? 

2. Is the game or scheme which appellant was charged 
with ** aiding and being concerned in setting up'' (as dis- 
closed by testimony in bill of exceptions) a lottery within 
the spirit and meaning of the Constitution and laws of this 
State? 

For the purposes of this case, we deem it unnecessary to 
consider any of the questions raised, other than those em- 
braced in the first proposition. 

It is a provision of our fundamental law that, ''in all 
criminal prosecutions the accused shall have the right to 
public trial by an impartial jury in the county in which 
the offense shall have been committed; to be heard by 
himself and counsel, to demand the nature and cause of the 
accusation against him," etc. (g 11, Bill of Eights.) Auxil- 
iary to the above constitutional provision, it is further pro- 
vided by legislative enactment that in criminal actions the 
indictment must contain, ''a statement of the acts constitut- 
ing the offense in ordinary and concise language, without 
repetition, ' and in such manner as to enable a person of 
common understanding to know what is intended." (Crim. 
Code, g 69.) 

While it clearly appears to have been the purpose of 
our Legislature to simplify the old common law system of 
criminal jurisprudence, by divesting it of many of its tech- 
nical requirements, such as do not appear to e^ect the sub- 
stantial rights of the accused, yet we do not think that it 
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was ever intended to abolish or dispense with any of the 
essential requirements of an indictment as sanctioned by 
the wisdom and experience of the past, and as judged and 
determined by the well-established rules of good reason. 
In our practice in civil cases, a pleading is insufficient and 
subject to demurrer if the pleader alleges conclusions of 
law instead of the facts from which such conclusions may 
be deduced. 

Measured by the rules and requirements above presented, 
is the indictment in this case sufficient to warrant the State 
in arraigning the defendants and placing them upon trial 
for a crime? By the provisions of our Constitution the 
accused is entitled " to demand the nature and cause of the 
accusation against him," before he can lawfully be called 
upon to answer thereto. 

By a careful analysis of the language above quoted, we 
find that Webster defines "nature" to mean, **the sum of 
qualities and attributes which make a thing what it is, as 
distinct from others." The same author defines ** cause" 
to mean, "that which produces or effects a result; that 
from which anything proceeds and without Tjrhich it would 
not exist." And inasmuch as an effect cannot exist without 
a cause, neither do we think, as a rule, that a good indict- 
ment can exist without a statement of the essential acts and 
circumstances which are the cause of the alleged crime or 
result. 

The attributes and elements of the accusation or crime, 
whenever it is possible to do so, should be set out in the 
indictment, and the accused is entitled to be informed of 
the same by a copy of the indictment, and not be com- 
pelled to wait until the State introduces testimony to de- 
velop the acts and circumstances which are necessary to the 
identity of the particular crime charged. The reasons for 
the above requirements are apparent, and need no extended 
argument in their support. Chief Justice Bronson, in 
speaking of the indictment in a case like this (People v. 
Taylor f 3 Denio, 91), says: "It is a general rule that there 
should be such certainty of description as will identify the 
offense, so that the party may not be indicted for one thing 
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and tried for another; certainty is also required, to the end 
that the defendant may know what crime he is called upon 
to answer, that the jury may be able to deliver an intelligi- 
ble verdict and the Court to render the proper judgment; 
and finally, that the defendant may be able to plead his 
conviction or acquittal in bar of another prosecution for the 
same oflfense." Judge Bronson, however, very properly 
further remarks: " But this rule must not be carried so far 
as to furnish a shield from punishment where it is plain that 
a crime has been committed; and, therefore, the indicting 
jurors are allowed to state that a particular fact not vital to 
the accusation is to them unknown." 

Under the provisions of the section of our statut-e before 
referred to, prohibiting lotteries, there is special reason for 
particularity and certainty in the indictment so far as *' the 
nature and cause of the accusation " are concerned, for the 
reason that the lawmaker has conferred great latitude upon 
the Courts in imposing the penalty for the violation of such 
law; the punishment ranging all the way from a fine of one 
hundred dollars to imprisonment in the penitentiary. It 
was evidently the object of the Legislature to embrace 
within the purview of this section all the multifarious lottery 
schemes in vogue, from the most magnificent, and therefore 
most dangerous to the welfare of society, down to the most 
trifling in character and results. It is with this view evi- 
dently that the penalty is graded as we find it; and where 
such is the case it becomes the more important to disclose 
in the indictment (for the reasons already stated) the na- 
ture of the particular transaction complained of. 

In fact the case at bar exemplifies the necessity of the 
observance of the rules above stated. The indictment 
charges the defendants with "aiding and being concerned in 
setting up a lottery for money," whereas the evidence in the 
case as disclosed in the bill of exceptions shows, that if a 
lottery at all, it was more a lottery for property, inasmuch 
as, of the forty-one prizes for distribution, there was but 
one of money. 

Although it has sometimes been claimed by members of 
the profession, that by our Code of Criminal Procedure no 
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particular skill or precision was required in framing an in- 
dictment, and that almost any form of words would be suflS- 
cient, yet we fail to see that any of the substantial elements 
of a good and sufficient indictment, as tested by the long 
and well-established principles of criminal jurisprudence, 
are ignored by our statute. In addition to the constitu- 
tional and statutory requirements already referred to, it is 
furthermore provided (Grim. Code, g 72) that "the indict- 
ment must be direct and cetiain as to the crime charged, and 
the particular circumstances of the crime charged, when they 
are necessary to constitute a complete crime." We think 
that, under our Code, whenever it is practicable, the indict- 
ment should contain such specification of ads and desanptive 
circumstances as will, upon its face, fix and determine the 
identity of the offense, and enable the Court, by an inspec- 
tion of the record alone, to determine whether, admitting 
the truth of the specific acts charged, a thing has been done 
which is forbidden by law. 

By the language of this indictment it is not possible to 
determine what particular unlawful act, or lottery trans- 
action, or scheme, the defendants are charged with "aiding 
and being concerned in setting up." The defendants in 
this case might, at the time and place charged, have been 
engaged in half a dozen of the almost innumerable lottery 
schemes, from the magnificent "gift concert," in which hun- 
dreds of thousands of dollars are promised to be distrib- 
uted, down to the little fifty-cent game for the sale or dis- 
tribution of trinkets; and yet, from the language of this 
indictment, they are not furnished with the slightest inti- 
mation of what particular transaction or scheme they are 
charged with having aided or been concerned in setting up. 
By what act did they aid and in what manner were they en- 
gaged in setting up the forbidden scheme? What was the 
nature of the lottery scheme referred to? The language of 
the indictment answers none of these questions. How 
could the defendants, with any certainty, prepare for their 
defense? They might be prepared to defend against one 
transaction, while the State came into court prepared to 
prosecute them on another and entirely different one. Good 
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pleading in either criminal or civil proceedings does not 
subject the litigant to such uncertainty, annoyance and un- 
necessary expense. 

Judging this indictment by the reasons, and measuring 
its sufficiency by the rules above stated, we think the Court 
below erred in not sustaining defendants' demurrer. 

Judgment reversed. 



J. B. SHEPHEED, Kespondent, v. IEA HAWLET, 

Appellant. 

EsTBAY Animal.— Our statute does not define an estray, but merely provides 
where, when, and how they may be posted. An estray is an animal 
that has escaped from its owner, and wanders or strays about — usually 
defined at common law as a wandering animal whose owner is unknown. 
An animal cannot b^ an estray when on the range where it was raised, 
and permitted by its owner to run, and especially when the owner is 
known to the party who takes it up. The fact of his being breachy or 
vicious has reference only as to when he may be taken up. 

Idem — When may bb Taken Up. — An animal to be taken up and posted as 
an estray in the months of August and September, must be not only an 
estray, but either breachy or vicious. 

Appeal from Lane County. 

The facts are stated in the opinion of the Court. 

John Burnett and John Kdsay, for Appellant. 

J. I. Watson^ andHiU, Th/xyerdc WUliamSy for Kespondent. 

By the Court, Pbim, C. J. : 

This action was commenced by respondent to recover 
the possession of a bull, which he claims was taken from 
him by appellant about the 26th of August, 1870, under 
pretense of posting him as an estray. 

It is claimed in the answer that the animal was both 
breachy and vicious, and was taken up and posted as an 
estray. The bill of exceptions develops the following facts: 
that appellant was a householder, and that he and respond- 
ent resided in the same neighborhood; that the animal in 
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question was breachy and vicious, and had been running at 
large about the premises of appellant for two months prior 
to the time when he was taken up; that appellant knew the 
animal in question was owned by respondent when he took 
him up. 

At the trial in the Court below, the jury were instructed 
as follows: "If you find from the evidence that the bull in 
question was raised in that neighborhood, and upon that 
range, and Hawley knew to whom he belonged, and found 
him running at large on that range where he was raised, 
then he was not an estray. 

"In order to authorize an individual to take up an estray, 
he must be a householder, and the owner of the estray must 
be unknown to him, or the animal must be off the range 
where he was permitted to run by his owner. An animal 
cannot be an estray when on the range where he was raised 
and permitted to run, and especially where the owner is 
known to the party who takes him up. The fact of being 
breachy or vicious has reference only as to when he may be 
taken up. That in order to enable defendant to take up an 
animal in the months of August or September, you must 
find not only that the animal was an estray, but that it was 
breachy or vicious. An animal running in its usual range 
where its owner lives, and where he is known by the per- 
son taking it up to exercise supervision and control over it, 
is not an estray, even though it is not confined in an en- 
closure.*' 

It is claimed by counsel for appellant that these instruc- 
tions of the Court were erroneous. Our statute provides 
that **any householder, about whose premises any estray 
may be in the habit of running at large, may take up the 
same, etc. ; * * * provided, that no estray shall be taken 
in the months of May, June, July, August, September, 
October and November, except breachy or vicious animals, 
which may be taken up in any month." (Mis. Laws, ch. 18, 
§2.) 

The statute does not define an estray, but merely pro- 
vides who may take up and post them — how it shall be 
done and when — that is, during what months it may be 
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done. The person taking up and posting must be a house- 
holder, and the estray must be in the ''habit of running at 
Lirge about his premises." It can be done only between 
the months of November and May, "except breachy or 
vicious animals, which may be taken up in any month." 
Under this exception in the proviso of section two, it is 
claimed, on behalf of appellant, that any breachy or vicious 
animal running at large about the premises of a house- 
holder, may be taken up and posted during any month, 
although the owner of such animal may be well known to 
the person taking it up. On this proposition, we think 
the Court below properly held that the fact of an animal 
being breachy or vicious, has reference only as to when it 
may be taken up. In other words, to authorize the posting 
of an animal during the excepted months, it must be not 
only breachy or vicious, but an estray as well. An estray 
is defined by Burrell's Law Dictionary to be "an animal 
that has escaped from its owner and wanders or strays 
about." This author says, it is usually defined "as a 
wandering animal whose owner is unknown." (2 Kent, 
351; 1 Bl. 297, 298.) According to this definition, an 
animal running on the range where it was raised, or where 
it was permitted to run by its owner, could not be consid- 
ered an estray; because, in so doing, it could not be con- 
sidered as having escaped or wandered away from its owner; 
and especially where, as in this case, the owner was known 
to the person taking it up. 

A number of other instructions were asked by appellant, 
and refused by the Court, which we deem unnecessary to 
notice, as they were merely the converse of those given by 
the Court. 

There being no error in the instructions and proceedings 
of the Court below, the judgment is aflSrmed. 
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DELIA B. LEWIS, Kespondent, v. DAVID K. LEWIS, 

Appellant. 

NoncB OF Appeal. — The notice of appeal from a decree need not specify 
the grounds of error. 

SuTFiGiEKOY ov SuBETiBS. — ^Exception to the sufficiency of sureties to an un- 
dertaking on appeal must be made within five days from the filing of 
the undertaking. 

Appeal from Polk County. . 

This is a suit in equity. Defendant appeals from the de- 
cree entered in the Court below. The notice of appeal is 
as follows: "Notice is hereby given to said plaintiff and her 
attorneys of record, Sullivan and McCain, that defendant 
appeals from the decree of said Circuit Court, rendered on 
the first day of May, 1871, in favor of said plaintiff and 
against said defendant, for the recovery and possession of 
about eighteen acres of land described in said decree, to 
the Supreme Court of said State, at the next regular term 
thereof, on the first Monday of September, 1871; said de- 
fendant, D. E. Lewis, assigns error in the said decree and 
therefore appeals from the whole thereof." This notice was 
duly served on May 15, 1871. The undertaking on appeal 
was filed on May 17, 1871. On May 30, 1871, the plaintiff 
caused to be served upon the defendant a notice of excep- 
tion to the sufficiency of the sureties on said undertaking. 
The sureties failed and refused to justify, — and now the re- 
spondent files her motion to dismiss the appeal for the 
reasons: 

"First. That notice of appeal served in said suit is in- 
sufficient; it does not intelligibly refer to the judgment or 
decree rendered. 

"Second. There is no undertaking filed, such as the 
law requires, for the reason that the sureties refuse to jus- 
tify as required by the statute in such case made and pro- 
vided." 

Sullivan & Thompson, for the motion. 

C. G. Curl, J. A. Jpplegate and P. C. SvUlvan, contra. 

Vol. IV.— U 




4 2091 



^ 



210 BoBERTSON V. Obotes. [Sup. Ct. 

PoiotB decided. 

By the Court, McAbthub, J. : 

Upon the first point presented, we are of opinion that a 
notice of appeal which sets forth wiA reasonable certainty 
the decree appealed from, the Court in which the decree 
was rendered, the time when rendered, the names of the 
parties and the fact that one party or the other intends to 
appeal therefrom io the Supreme Court, is a sufficient no- 
tice in a suit in equity. If a party desires to appeal from a 
judgment in an action at law the grounds of error must be 
specified, but by reason of Subdivision 1, § 527 of the Civil 
Code it is otherwise when an appeal is taken from a decree 
in a suit in equity. 

This being an appeal from a decree, we deem the notice 
of appeal sufficient. 

The second point depends upon the construction of Sub- 
division 2 of g 527 (Laws 1870), which reads as follows: 
** Within ten days from the service of appeal, the appellant 
shall file with the Clerk an undertaking, as hereinafter pro- 
vided. Within five days thereafter the adverse party shall 
except to the sufficiency of the sureties in the undertaking 
or he shall be deemed to have waived his right thereto." 
We are of opinion that the word "thereafter," used in said 
subdivision, refers to the time when the undertaking is 
filed. Exceptions, therefore, to the sufficiency of the sure- 
ties on the undertaking on appeal must be made within five 
days from the filing of the undertaking. 
4 210 Hence the motion is denied. 
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W. J. KOBERTSON, Respondent, v. WM. GROVES 
AND THE CITY OF CORVALLIS, Appellants. 

JuBisDionoN OF Municipal Cobpobations to try Questions of Contest for 
Municipal Office. — The city of Corvallis is not invested by its char- 
ter with authority to hear and determine a contest for a city office. The 
right to try a contest for a municipal office does not follow by necessary 
implication from the right to provide for the election of city officers. 
Neither does such right follow from the general authority to provide by- 
laws and ordinances, not inconsistent with the laws of the United 
States or of this State, to carry into effect the provisions of its charter. 

Construction. — The statutes creating municipal corporations are to be 
strictly construed against such corporation. 
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Argument for Respondent. 

Appeal from Benton County. 

At an election for city oflScers, held in the city of Cor- 
vallis on the first Monday in May, 1871, Eobertson and 
Groves were competing candidates for the oflSce of City Be- 
•corder. Bobertson was declared elected and a certificate 
of election was issued to him, ♦under which he qualified and 
entered upon the discharge of the duties of the ofiice. 
Thereafter Groves applied to the Common Council for leave 
to contest Bobertson's election, which was granted, and a 
committee appointed to conduct the trial. The contest was 
determined in favor of Groves. Thereupon Bobertson in- 
stituted proceedings by writ of review to reverse the de- 
cision of the Common Council, on the ground that the 
charter of the city did not authorize its proceedings. The 
Court below set aside the proceedings of the Council, and 
from this order of the Court an appeal is taken. 

John Kelsay and F, A, Chenoweth, for Appellants. 

The object of municipal governments is to enable them 
to legislate on all matters within their limits according to 
their own tastes and wants. (Title of Act of 1857 incor- 
porating City of Corvallis.) 

The right to provide for the election, etc., of city oflBcers 
carries with it the right to provide for a contest. (5 Hill, 
211; 27 N. T. 514; 2 Story on Con., g 1907.) 

There is no law in this State in conflict with the ordi- 
nance under which the contest was had. 

There must in the nature of the case be many implied 
powers given to a city government. Courts have always so 
held. (15 Barb. N. Y. 193; Edwards on B. & N. 75; 5 
Barb. N. T. 43; 7 Cranch, 299; 3 McLean, 393; 4 Pet. 
152; 1 McLean, 41; 9 How. 172; 4 Wheat. 518, 636; 5 Mc- 
Lean, 194; 4 Pet. 514; 28 Barb. N. Y. 65, 560; 25 Id. 146; 
12 Id. 559.) 

B. S. Strahan and John Bumeity for Bespondent. 

Whatever is not expressly granted in acts of incorpora- 
tion is taken to have been withheld; and all acts of incor- 
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poration are taken most strongly against the corporation. 
(Sedgwick Const. Law, 338, 339, 341, 342, 466; 11 Peters, 
U. S. 420; 4 Peters, 152, 168, 514; 13 Cal. 680; 18 Cal. 
643; Dalles Manufacturing Co. v. Dalles Lumbering Co.^ 3 
Ogn. 527; 2 Met. E. 220; 4 Gray E. 107; 1 Ogn. 218; 18 
Cal. 643; 13 Cal. 580.) Under the Code the writ of re- 
view issues to any inferior Court, oflScer or tribunal. (Civ. 
Code, g 573; 2 Ogn. 35, 298.) It extends not only to in- 
ferior Courts but to persons invested with power to decide 
on the property rights of individuals, even in cases where 
they are authorized by statute finally to hear and determine, 
if the jurisdiction be not taken away by express words. (2 
Cai. E. 179; 20 Johns. E. 430; Id. 80; 16 Id. 8; 23 Wend. 
277.) A void proceeding can be cancelled by this writ. 
(24 Wend. 249; 16 Johns. E. 4^ 22 Wend. 132.) 

By the Court, Bonham, J. : 

The material, and really the only question in this case, 
is one of jurisdiction. Has the Common Council of the 
city of Corvallis authority, under its charter and the ordi- 
nances passed in pursuance thereof, to hear and determine 
contests for city offices ? 

It is not claimed by the appellants that the Legislative 
Assembly has ever directly or expressly conferred such au- 
thority upon the city of Corvallis, but they do claim that 
by necessary implication the city authorities possess such 
right. And whether that position be correct is the question 
which we are called upon to decide. 

In the Act incorporating the city of Corvallis (Act of 
January 28, 1857, g 6), amongst the powers enumerated 
as conferred upon the Common Council, it is provided that 
they shall have exclusive power *' to provide for the election 
and qualification of officers and for filling vacancies in office." 
It is also provided in the same section of said Act that the 
Common Council shall have authority **to make by-laws 
and ordinances not inconsistent with the laws of the United 
States or the Territory, to carry into eflfect the provisions 
of this charter," etc. And it is presumed that it was under 
these provisions that the city authorities assumed to pro- 



Sept. 1871.] KoBERTSON V. Groves. 213 

Opinion of the Court — Bonbom, J. 

vide by ordinance the mode of proceeding to determine 
contests for city offices. And it is by virtue of these pro- 
visions of the Act referred to that appellants claim the au- 
thority to proceed in ^the manner they have done in this 
case. 

The exercise of the authoritj claimed by the city of Cor- 
vallis is a judicial act. Sec. 1 of Art. VII of our State 
Constitution provides that *'the judicial power of the State 
shall be vested in a Supreme Court, Circuit Courts and 
County Courts, which shall be Courts of record having gen- 
eral jurisdiction, to be defined, limited and regulated by 
law in accordance with this Constitution. Justices of the 
Peace may also be invested with limited judicial powers, 
and municipal Courts may be created to administer the 
regulations of incorporated tiowns and cities." 

Sec. 9 of the same Article also declares that "all ju- 
dicial power, authority and jurisdiction not vested by this 
Constitution, or by laws consistent therewith, exclusively 
in some other Court, shall belong to the Circuit Courts, 
and they shall have appellate jurisdiction and supervisory 
control over the County Courts and all other inferior Courts, 
officers and tribunals.*' 

The jurisdiction, then, of all municipal Courts created 
for the government of towns and cities is only such as has 
been clearly delegated, defined and limited by legislative 
enactment; and the well-established rules of the strict con- 
struction of the powers of such tribunals apply. 

In the Act incorporating the city of Corvallis, certain 
powers are specifically enumerated as legitimately belong- 
ing to the city authorities, and those powers which are not 
thus enumerated, and which are not absolutely necessary to 
the enjoyment of such enumerated powers, are to be taken 
to have been withheld. In cases like this, and in fact in all 
conceivable cases of like character, jurisdiction is conferred 
upon the Circuit Courts to determine the same. 

Sec. 354 of our Civil Code declares that an action at law 
may be maintained, etc., *'when any person shall usurp, 
intrude into, or unlawfully hold or exercise any public office, 
civil or military, or any franchise within this State, or any 



214 KoBERTSON V. Groves. [Sup. CI. 

Opinion of the Court — Bon ham, J. 

office in a corporation, either public or private, created or 
formed by or under the authority of this State." 

If there were no general provision of law for determiur 
ing a contest for a municipal office, there would then be 
more reason for claiming that the charter of the city of Cor- 
vallis conferred that right ^on the Common Council by 
necessary implication. But ample provision has at all times 
been provided by general laws, Territorial as well as State, 
for the determination of questions of this character. As a 
matter of public policy, there can be no good reason for 
providing a great number of Courts with concurrent juris- 
diction, or a great number of concurrent remedies for the 
adjudication of cases like the one at bar. To do so is, to a 
greater or less extent, to mystify the avenues to public 
justice. • 

But the real question in this case is, whether the Legis- 
lature has ever conferred upon the authorities of the city of 
Corvallis jurisdiction to determine contests for city offices. 
Doubtless such authority might legitimately have been con- 
ferred. But we do not find language in the Act incorporat- 
ing the city of Corvallis or in any of its amendments which 
in our judgment warrants the construction of the same, 
claimed by appellants. We think it the better rule, re- 
garded upon principle as well as authority, that statutes 
creating municipal corporations should be strictly con- 
strued against such corporations. The people of a city, 
unlike those of a State, have no reserved rights as such, but 
all power and authority to maintain a municipal govern- 
ment within a city is delegated to it by the Legislature, 
either by express authority or necessary implication. 

But the people of the State at large have a reserved 
right, if they choose to retain it, and a direct interest in 
the good government of all its incorporated towns and 
cities. And yet, while it is usual as a matter of public con- 
venience to delegate to city authorities full power to regu- 
late and control their local and domestic concerns, we do 
not think that the authority claimed by the city of Corval- 
lis, in this instance, has been conferred upon it by the 
Legislature. Such power certainly has not been expressly 



Sept. 1871.] KOBEBTSON V. Groves. 215 

Opinion of the Court — Bonham, J. 

delegated, and we do not think that it can be successfully 
maintained that it is derived by tieceasai-y implication from 
the authority before referred to, and through which appel- 
lants claim that it is deduced. 

The judgment of the Court below is affirmed. 
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JANE KOBEETS, Kespondent, v. FENDEL SUTHEE- 

LIN, Appellant. 

MoBTOAQEB IN PosBBssioN. — A mortgagee Who obtains possession of mort- 
gaged premises with the assent of the mortgagor, after default of the 
latter, may retain such possession until payment of the mortgage debt. 
Such possession is a good defense against an action of ejectment brought 
by the mortgagor so long as the mortgage debt remains unpaid. 

Allegation of Assiomhbnt. — The allegation, in complaint, that the mort- 
gage in question "has been duly assigned and transferred to this 
defendant,'* is a sufficient allegation of assignment. It is otherwise, 
however, where it appears that there is a note or other contract of 
indebtedness, independent of the mortgage. In the latter case the 
mortgage is the incident of the debt, and the transfer of the latter carries 
with it the former. 

Appeal from Douglas County. 

This is an action of ejectment to recover the possession 
of premises to which plaintiff claims title in fee. The 
answer denies that plaintiff is entitled to the possession 
of the premises described, or that she is the owner in fee or 
otherwise, except as is further stated. The answer further 
alleges that defendant is the owner in fee of the premises. 
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"subject to a right of redemption by said plaintiff, by virtue 
of a defeasance clause in a certain deed or mortgage exe- 
cuted by plaintiff and one Jesse Roberts, jointly, to one J. 
F. Sutherlin, on the 4th day of February, 1860, to secure 
payment of a certain sum of money, -which mortgage has 
been duly assigned and transferred to this defendant, and 
upon which said mortgage there is now -due and payable 
about the sum of four thousand dollars." It is then alleged 
that defendant entered into possession of the premises with 
the full assent of plaintiff. 

Plaintiff interposed a demurrer to the sufficiency of the 
answer, which was sustained, and defendant failing to 
further plead, judgment was rendered as prayed for in the 
complaint; from which defendant appeals. 

L, F, Mosher and TV, W, Thayer^ for Appellant. 

It has always been held that in the absence of any statu- 
tory provision to the contrary, a mortgagee could maintain 
ejectment against the mortgagor upon default in the pay- 
ment of the mortgage debt. (Adams on Ejectment, 105; 10 
Wall. U. S. 630.) The mortgagee has been permitted to 
maintain such action for the reason that the mortgagee in 
possession can always be made to account for the rents and 
profits and to apply them upon the debt and interest. 
{Strange v. Allen^ 44 111. 428.) A mortgagee out of posses- 
sion could apply in equity for the appointment of a receiver 
to secure the rents and profits which have not been col- 
lected. (Aslor V. Tinmer, 11 Paige E. 436.) 

Since the case of Jackson v. Willard (4 John. 41), in 1809, 
the Courts of the State of New York have, as a general rule, 
held that a mortgage was a mere security for a debt; and at 
the same time have held that a mortgagee, after default, was 
entitled to the possession of the mortgaged premises until 
the payment of the debt. (4 Kent, 174.) Before the Ke- 
vised Statutes, he could maintain ejectment for the posses- 
sion, and after that remedy was taken away, he could retain 
possession, if he could in any way acquire it, until the debt 
was paid. (Pell v. Ulmar, 18 N. Y. 142, and cases there 
cited; 42 Mo. 138; 44 111. 30; Woods v. Helderbrand, 46 Mo. 
284, reported in 2 Am. E. 515; 4 Minn. 499; 14 Tex. 142.) 
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The deduction from this is that the right of the mort- 
gagee to recover or retain the possession of the mortgaged 
premises does not depend upon the question as to whether 
the mortgage passes title to the freehold; but it is a right to 
recover or retain the possession of the pledge for the pur- 
pose of paying the debt. Such a right is but the incident 
of the debt, and has no relation to a title or estate in the 
lands. (Kortright v. Cacly, 21 N. Y. 364; DuUon v. War- 
sckaiier, 21 Cal. 625; Pollock v. Mason, 41 111. 516.) 

If the mortgagee is lawfully in possession, after condition 
broken, he will not be turned out until his debt is paid (2 
Black U. S. 679), and this is held even where the debt is 
ban-ed by the Statute of Limitations. {Beed v. Shipley, 
6 Vt. 602.) 

Section 323 of the Civil Code, which provides that a mort- 
gage shall not be deemed a conveyance, so as to enable the 
owner of the mortgage to recover possession, does not 
change the rights of parties where the mortgagor assents to 
the mortgagee's taking possession. It simply took away a 
remedy which has been regarded as harsh and severe. (3 
Am. Eep. 256.) 

IK Rl IVUlis and Watson & Lane, for Eespondent. 

The mortgagor in this State is the legal owner of the 
mortgaged premises, and is entitled to the possession of 
the same. (9 Cal. 365; 18 Cal. 482; 2 Washburn on Keal 
Property, 550; 26 Ga. 197.) 

In this State the mortgagee has no interest in the mort- 
gaged premises, further than as a security for his debt; he 
is not entitled to the possession of the same, and must fore- 
close his mortgage and sell the premises before he can take 
possession of the same. (Civ. Code, g 323; Anderson v. 
Baxter, ante, p. 105; 17 Cal. 589; 22 Cal. 255, 266.) 

Our statutes require the defendant in ejectment to plead 
his estate or interest in his answer with the same certainty 
as is required in the complaint. (Civ. Code, g 316; Deady's 
R. 104; 30 Cal. 685, 687.) 
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By the Court, Bonham, J. : 

The principal question presented in this case is, what is 
the legal effect of an entry made upon mortgaged premises 
by the mortgagee with the assent of the mortgagor? Is the 
possession thus acquired by the mortgagee lawful, and a 
good defense against an action of ejectment brought by the 
mortgagor? These questions, so far as we are advised, are 
new in this State. 

The case of Anderson v. Baxter,^ reported in Session 
Laws of 1870, page 265, is cited by respondent's counsel in 
support of their position on these questions; but on a care- 
ful examination of that case, as well as the manuscript 
opinion of this Court by Thayer, J., on appeal from a re- 
hearing of the same cause, on amended complaint, in 1871, 
it will be observed that those cases do not determine the 
material questions involved in this. 

In the first case of Andei^son v. Baoder the only ques- 
tions determined were, that a suit to foreclose a mortgage 
must be commenced within ten years from the time the 
cause of suit accrued; that the execution of a mortgage 
does not vest in the mortgagee any title to, or interest 
in, the mortgaged premises, but that it is only a 'security 
for a debt similar to that created by a judgment. It was 
also held in that case that the time of the absence of the 
mortgagor from the State should not be computed in the 
period of limitation for the commencement of the suit to 
foreclose the mortgage; and these are, substantially, the 
only questions determined in that case. 

In the second case of Anderson v. Baxter determined 
by this Court and hereinbefore referred to, the plaintiff, 
to avoid the effect of the Statute of Limitations, applied 
to and obtained leave of the Court below for a rehear- 
ing upon his amended complaint, setting forth that And- 
erson, the assignee of the original mortgagee in that case, 
was then, and for a number of jears prior thereto had 
been, in the peaceable possession of the mortgaged prem- 
ises in question, and also that he (Anderson) had applied 

^Ante, p. 105. 
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the rents and profits of the mortgaged premises so occu- 
pied by him to the partial payment of the mortgage debt, 
and thus sought to take his case out of the operation 
of the Statute of Limitations. This Court also held in that 
case that such an application of the rents and profits being 
without authority from the mortgagor, did not amount to a 
voluntary or authorized payment by him so as to effect the 
object sought by the plaintiff. 

But in the case at bar the defendant Sutherlin avers in 
his answer that he entered into the possession of the mort- 
gaged premises with the full assetU of the plaintiff, the 
mortgagor. 

It is true, that under our Code (Civ. Code, g 323) a mort- 
gagor cannot against his will be divested of his possession 
of the mortgaged premises, even after default, without a 
foreclosure and sale. But we know of no law or of any good 
reason to prevent the mortgagor from placing his mortgagee 
in possession of mortgaged premises if he chooses to do so. 
Such proceeding would frequently operate beneficially to 
both parties by avoiding the expense of a foreclosure suit. 
And where the duration of the possession of the mortgagee 
thus acquired is not limited by his agreement with the 
mortgagor, we think that the legal effect of the same is, that 
he may retain it until his mortgage debt is paid. And we do 
not think that this doctrine conflicts with the rule that a 
mortgage is simply a security for a debt and vests in the 
mortgagee no legal title to or interest in the mortgaged 
premises. At all events, this doctrine is clearly maintained 
in a great number of well-authenticated cases in different 
States. 

Judge Comstock, in Kortright v. Cady (21 N. T. 365), in 
speaking of the modification of the common law rule on 
this subject, says: "When the Legislature, by express en- 
actment, denied this remedy to mortgagees (the right to 
eject the mortgagor after condition broken), they undoubt- 
edly supposed they had swept away the only remaining 
vestige of the ancient rule of the common law which re- 
garded a mortgage as a conveyance of the freehold; yet, I 
see nothing inconsistent or anomalous in allowing the pos- 
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session once acquired for the purpose of satisfying the 
mortgage debt, to be retained until that purpose is accom- 
plished. When that purpose is attained, the possessory 
right instantly ceases, and the title is as before in the 
mortgagor without a reconveyance. The notion that a 
mortgagee's possession, whether before or after default, 
enlarges his estate, or in any respect changes the simple 
relation of debtor or creditor, between him and his mort- 
gagor, rests upon no foundation. We may call it a just 
and lawful possession, like the possession of any other 
pledge; but when its object is accomplished it is neither 
just nor lawful for an instant longer." 

The result of this construction of the law of mortgages 
is simply declaratory of the true doctrine that the people 
should not be unnecessarily trammeled or restrained in their 
right to deal with their property according to their own 
judgment of what may be for their best interests. If a 
mortgagor chooses to retain the possession of his mort- 
gaged premises until a foreclosure and sale, he may do so; 
if he thinks that his interests will be promoted by invest- 
ing his mortgagee with possession before that time, he is 
bound by his act according to the terms and legal effect of 
his agreement. We think this is the correct doctrine upon 
principle as well as authority. 

Bespondent's counsel also object to the sufficiency of the 
answer, for the following further reasons, to wit: The defend- 
ant does not sufficiently deny that the plaintiff is the owner of 
the premises in dispute, and that there is not a sufficient 
allegation of the assignment of the mortgage in question to 
the defendant. These objections, we think, are not well 
taken. On the latter point, the defendant avers that the 
mortgage was duly assigned and transferred to him. 

While it is true that where a note or bond exists inde- 
pendent of the mortgage, and which it is given to secure, 
the latter is regarded as the incident of the former, and 
such note or bond must be assigned to carry the mortgage. 
But in this case it does not appear that any such note or 
bond was given. 

We think that defendant's answer, if true, constitutes a de- 
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fense to plaintiff's cause of action, and that the Court below 
erred in sustaining the demurrer. 

Judgment is reversed, and this cause remanded for fur- 
ther proceedings according to law. 



FEANCIS S. MATHEWS, Kespondent, v. HIEAM 

EDDY, Appellant. 

Dbscbiption in Dbrd. — A clerical error in the description of a tract of land 
will not vitiate a deed where the intent of the parties can be ascertained 
with certainty from the instrument, when considered in connection with 
the situation of the parties and of the subject-matter. 

JoDGMENT Salb 07 MoBTQAOBD Pbemiseb. — Where a judgment was ob- 
tained in an action at law upon a promissory note, and a tract of land, 
which had been mortgaged to secure the note, was sold on the execution 
without foreclosure of the mortgage, and the sale had been confirmed: 
Ifeldj that the sale is not void, and that it cannot be attacked collaterally. 

OsDEB CoNFiBuiNa Sheei7F*s SaIjB. — An order of Court, confirming a Sher- 
iffs sale on execution, may be regarded as a final adjudication touching 
the regularity of all proceedings taken in the execution of final process. 

Appeal from Polk County. 

This was an action of ejectment to recover certain real 
property which each of the parties claimed to own in fee. 
The land in dispute is described in the pleadings as follows : 
*' Beginning twenty chains north, and fourteen and thirteen 
one-hundredths chains west of the quarter-section corner- 
post on the east and west line, between sections 9 and 16, 
in township 9 south, range 4 west, and running thence west 
forty-five and eighty-seven one-hundredths chains; thence 
south forty-three and sixty one-hundredths chains; thence 
east forty-five and eighty-seven one-hundredths chains; 
thence north forty-three and sixty one-hundredths chains, 
to the place of beginning." 

The cause was tried by the Court without the intervention 
of a jury. 

On the trial, the plaintiff having shown title in his grantor, 
and introduced mesne conveyances from his grantor to him- 
self, rested his case, and the defendant offered and read in 
evidence a judgment for money, rendered in the Circuit 
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Court against the plaintiff's grantor, on execution issued to 
enforce the judgment, the Sheriff's return thereon of a sale 
of the premises to satisfy the judgment, and a Sheriff's 
deed executed in pursuance of the sale to one Marshall, 
under whom the defendant claims; all of which were re- 
ceived subject to the plaintiff's objection. 

The Sheriff's return on the execution shows that only 
three notices of sale had been put up; that the property 
was sold at the court-house in Polk County, where the 
land was situated, and it contains the following recital, 
''There being occupant of the premises." The defendant 
offered to prove further that at the time of the levy and sale 
the plaintiff had no personal property and that no person 
was occupying the premises, but the Court refused to per- 
mit such proof. 

The defendant also offered in evidence a deed from Mar- 
shall to the defendant in which the land conveyed is de- 
scribed the same as the tract in controversy, except that in 
describing the beginning of the boundary, the following 
words are used: "Beginning twenty north, fourteen and 
thirteen one-hundredths chains west of the quarter-section 
post," etc. This testimony was rejected. 

In rebuttal, the plaintiff was allowed to prove that the 
note upon which the judgment was rendered, under which 
the execution sale to Marshall was had, was secured by a 
mortgage upon the premises in dispute and that such mort- 
gage bad not been foreclosed. 

Judgment was rendered in favor of the respondent. 

The other facts are stated in the opinion of the Court. 

BeTij, Hayden and Boise dc Willis, for Appellant. 

Plaintiff in an action of ejectment must recover on the 
strength of his own title. (Taylor on Ejectment, 63, 72, 
577, 774.) 

A recital of service in a judgment is conclusive as to ser- 
vice. (34 Cal. 391.) 

Tfie equity of redemption may be sold on execution to 
satisfy the mortgagee's debt without a foreclosure. (15 Ohio, 
467; Fiei'ce v. Potter, 7 Watts, 475; Pointer v. King, 1 Green- 
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leaf, 297; 2 Johns. Ch. 130; 7 Paige, 438; 1 Hilliard on Mort- 
gages, 417.) 

R. S. Sirahan^ John Burnett and John Kelsay, for Ke- 
spondent. 

Notice of the sale on execution was required to be given 
by posting four notices. (Laws of Oregon of 1855, p. 124, 
g 2U.) 

The Sheriff who sells under a judgment and execution 
exercises a statutory power, by virtue of which alone his 
deed can operate upon the title to the land sold. (11 N. T. 
76; 7 Abb. Dig. 298; 35 Mo. 225.) The statute is impera- 
tive as to the notices, and no title can pass unless the law 
is strictly complied with. (20 Barb. N. Y. E. 149; 7 Conn. 
229, 350; 5 Conn. 592; 42 Maine, 414; 13 Mass. 487; 5 
Cow. E. 400; 7 Cow. E. 229.) Parol evidence will not be 
admitted to cure a defect or supply an omission in the offi- 
cer's return. (2 Mass. 154; 7 Id. 388; 9 Id. 241; 13 Id. 487.) 

A Sheriff's deed that does not recite the recovery of a 
judgment, the issuing of execution, and the posting up of 
notices of sale as required by law, is fatally defective. (24 
Cal. 418; 25 Id. 230; 4 Pet. E. 88; 9 Curt. U. S. E. 8; 11 
Wend. E. 436.) Nor is the plaintiff estopped by recitals 
in the deed. (1 Cal. Dig. 246, § 66.) A confirmation of the 
sale by the Court did not make the deed valid. (1 Cal. 
Dig. 250, g 114; 24 Cal. 585.) 

A deed to be valid must be certain to a common intent, 
so that a surveyor can find the comers and trace the bound- 
aries. If the description is illegible or unintelligible, the 
deed is inoperative. (18 Johns. E. 107; 13 Id. 97, 537; 10 
N. T. 509.) 

An equity of redemption may be sold under legal process 
only in favor of third persons, or other creditors of the 
mortgagor than the mortgagee. (1 Hilliard on Mortgages, 
407; 17 Pick. 139; 4 Ben. Monroe, 143; 2 Washb. on Eeal 
Prop. 1521; Id. 640; 24 Mo. 249: 23 Miss. E. 206; 24 Ala. 
B. 476; 2 Doug. E. 176; 4 Eq. Dig. 672; 7 Dana E. 66.) 
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By the Court, Upton, C. J. : 

In this case it is conceded that the plaintiff, who is re- 
spondent in this appeal, is entitled to the premises in con- 
troversy, unless the defendant has acquired title through 
the sale on execution under the judgment against the plaint- 
iff's grantor, S. B. Mathews, in favor of Henry Marshall. 
One of the objections to the defendant's chain of title is 
that the deed from Marshall to the defendant is void for 
want of a sufficient description of the land it purports to 
convey. 

All the other deeds offered in evidence describe the 
initial point by the words "beginning twenty chains north 
and fourteen and thirteen one-hundredths chains west " of 
a certain post, but the deed objected to uses the words 
** beginning twenty north, fourteen and thirteen one-hun- 
dredths chains west " of the post. 

The language first above quoted occurs in all the preceding 
title-papers under which the respective parties claim, several 
of which have been read in evidence; it also occurs in the 
Sheriff's return on the execution, and in the deed executed 
by the Sheriff to Marshall, the defendant's grantor. A com- 
parison of the deed under consideration with other deeds 
put in evidence shows an identity of language in every other 
descriptive particular, and the exact and literal correspond- 
ence of this deed in so many minute particulars with the 
other deeds leads to the conclusion that the draftsman in 
writing this deed attempted to copy from some one of the 
antecedent title-papers, or from the description contained 
in them; in other words, that he was engaged as the agent of 
the constructing parties in an attempt to describe the tract 
of land in question in the language employed in the old 
deeds. If that was the intent, the question is, has he made 
a writing which, being read by the light of surrounding 
circumstances, will identify the property sought to be con- 
veyed? We find the discrepancy in language consists in 
omitting the word ** chains" and the word "and" from 
the description contained in other deeds under which each 
of these parties claim title. 
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It is said in argument that the Court has no power to 
add to the language employed by the parties in their writ- 
ten contract, and it is correctly said that it is the province 
of the Court to ascertain the meaning of the language of the 
written contract, and not to make a contract for the parties. 

If we attempt to find a meaning different from that 
claimed by the defendant, we shall not succeed without 
some liberality of construction. There is no force in the 
suggestion that ''20.00" may refer to the course and not 
to a distance; the course being unqualifiedly north, cannot 
be either 20° east or 20° west of north, and we are driven 
to the alternative either to treat the description of the 
initial point as meaningless, or to resort to recognized 
rules of construction, to ascertain from the language of the 
deed, if possible, what the parties intended. 

It is not sufficient that the interest can be proved by evi- 
dence which is independent of the language contained in 
the instrument. But if surrounding circumstances throw 
such light on the subject and on the language employed, 
as to leave no doubt what parcel of land is referred to in 
the written description, proQf of those circumstances is not 
proof tending to contradict the writing. These proofs show 
that the grantor had previously bought a parcel of land, the 
boundary lines of which correspond exactly in course and 
in length with those mentioned in this deed. By the letter 
of these descriptions each deed must refer to the same 
initial point of boundary, or the one initial point must be 
directly north or south of the other, and there is nothing 
in the instrument, or in the circumstances, indicating the 
existence of more than one parcel that can answer to this 
description. When examined by the light thus thrown 
upon the subject, the instrument shows to a moral certainty 
what parcel of land was the subject of this contract. 

Under such circumstances, the substance of the written 
instrument is to be regarded, notwithstanding clerical er- 
rors or inaccuracy of expression. In construing contracts. 
Courts are sometimes required to reject words (27 Maine, 
285), or insert them (17 Vt. 479, 486), or to restrict the 
meaning of a word (12 Mass. 330; 13 Pick. 284; 11 Wheat. 
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412), or to substitute words (11 Vt. 366), or to repeat 
words (8 Pick. 563). 

A mere clerical error will not vitiate a contract where 
the interest of the parties can be ascertained with certainty 
from the instrument, and even when there is no clerical 
error, inasmuch as the same words are not always employed 
to express a given idea, and given words and phrases are 
not used by all persons, or by the same person, in all cir- 
cumstances, in the same sense. Particular expressions 
must be compared with the context, and if it can be ascer- 
tained with certainty, from the instrament, what the par- 
ties intended, the instrument must be so construed as to 
give e£fect to the intent. 

In the deed under consideration, the ** chains" is the 
only unit of distance mentioned. The word "chains" is 
frequently used, and it occurs once in the description of 
the initial point. The failure to repeat it would be no de- 
parture from common modes of expression, and would 
scarcely attract attention if the word "and** had been re- 
tained where it occurs in this connection in the preceding 
deeds. 

It is morally certain, from the language of this deed, 
when examined in connection with the situation of the par- 
ties and of the subject-matter, that in executing the deed 
the parties were contracting in reference to the land in con- 
troversy. This is the same degree of certainty that the 
most precise and formal language would produce, and is all 
that is required to constitute a valid contract. 

The cases cited by the respondent contain nothing in con- 
flict with the views here expressed. The first two of these, 
Jackson v. Bosev/eU (13 John. 97), and Jackson v. Livingston 
(Id. 537), are to the effect that on a sheriff's sale no prop- 
erty will pass under the general description, **all the lands 
and tenements of the defendant, situate, lying and being in 
the Hardenburg patent." In Jackson v. Ransom (18 John. 
107), it was held that where a lot is once sufficiently de- 
scribed, mentioning the lot by an erroneous number does 
not vitiate the deed. 

In Peck V. Mallams (10 N. Y. 509), a sheriff's deed recit- 
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ing that he exposed to sale a parcel of land, describing it 
by boundaries, supposed to contain four hundred acres, 
** whereof one hundred acres was struck off to J. W.," and 
then proceeding to grant to J. W. "the before-mentioned 
premises," was held void for uncertainty. The defects in 
the last and in the two first deeds referred to are such that 
evidence of surrounding circumstances will not render the 
language of the instrument certain as to the parcel of land 
sold, but we do not think the deed under consideration is 
subject to that objection. 

Another objection to the sufficiency of the defendant's 
title arises out of the circumstance that the judgment upon 
which the Sheriff's sale was based, was obtained in an ac- 
tion at law upon a promissory note, to secure the payment 
of which a mortgage had been given on the same lands that 
were sold. It is claimed that the mortgaged premises were 
not subject to such sale. The sale under execution was 
made June 21, 1862. This was before the present Code 
took effect and some nine years before the commencement 
of this action. The Court is called upon to determine 
whether such a sale made under the statute of 1854 shall be 
treated as void, assuming that the statute did not contem- 
plate sales of mortgaged premises without foreclosure of the 
mortgage; that the practice under the statute of 1854 should 
have been that which prevailed when the mortgage was a 
conveyance of the legal title; and that the right of the mort- 
gagee did not merge in the judgment when he proceeded 
by action on the note or bond which the mortgage is given 
to secure; the question arises whether the departure from 
regular practice rendered the sale absolutely void, and the 
Sheriff's deed a nullity. 

In WaUer et al. v. Tate et al. (4 B. Monroe 143), the as- 
signee of notes secured by mortgage, who held them as 
collateral security, had proceeded at law and sold the mort- 
gaged premises and had applied the proceeds in part pay- 
ment. The mortgagee redeemed the notes from the as- 
signee and brought suit to foreclose the mortgage for the 
balance due on the notes. Four years had elapsed since 
the sale, and the purchaser at Sheriff's sale had conveyed 
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a part of the land to another. The Appellate Court reversed 
a decree which directed the land to be sold to satisfy the 
mortgage, after first refunding the amount that had been 
bid for the part thus conveyed, and directed the bill to be 
dismissed as to the latter purchaser. 

It would seem that the proceeding on the execution was 
not deemed void, notwithstanding that under the law«then 
prevailing the mortgage conveyed the legal title. 

Gases are cited from Massachusetts i^ which it is held 
that the mortgaged premises should not be sold except upon 
foreclosure. In these cases the ruling was put expressly on 
the ground that a purchaser at a sale under a decree of 
foreclosure would, by the statute, have two years in which 
to redeem, and a purchaser under a judgment would have 
a much less time. Such difference as to the time in which 
the premises may be redeemed does not exist in this State, 
and did not exist at the time of making the sale which is 
now under consideration. (Atkins v. Satoyer^ 1 Pick. 351; 
Washburn v. Ooodivin, 17 Pick. 137.) 

In the cases cited by the respondent, to show that in the 
State of New York a judgment creditor is not entitled to 
sell mortgaged premises under a judgment thus obtained, 
it was held that the sale, although erroneous and voidable, 
was not void, and the title thus obtained was held valid. 

The confirmation, in this case, was made in November, 
1862, and the regularity of the proceedings is now ques- 
tioned for the first time, being attacked collaterally in an 
action at law. If the Circuit Court has power in this action 
to determine the questions of fact, as to the existence and 
character of the mortgage, and the question of law as to its 
being a ground for exempting the mortgaged premises from 
sale, the same questions must have been within the juris- 
diction of that Court when they became pertinent on the 
motion to confirm the sale. On the hearing of that motion 
the Court was proceeding within its jurisdiction, and if there 
had been such departure by the Sheriff from ordinary modes 
of proceeding that it was error to confirm the sale, and if 
the sale would have been enjoined in equity, or set aside, 
on motion by the Court out of which the execution issued, 
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it does not follow that the proceeding was void. In the 
case under consideration there was an execution directing 
the Sheriff to sell the debtor's property, and it does not 
appear that it was shown to the Court, or to the oflScer, 
that the land had been mortgaged to secure the debt, nor 
that any objection was made to the confirmation. If a rea- 
son existed why this particuUr parcel of land should not be 
sold, the debtor should have brought the matter to the 
attention of the Court. 

Upon this point and upon some other alleged irregulari- 
ties in the mode of conducting the sale, the respondent's 
argument proceeds on the assumption that the power to 
sell on execution is to be' classed with those powers in 
which the jurisdiction and authority is created by and de- 
rived solely from the statute, that any departure from the 
mode prescribed renders the whole proceeding void. In 
this argument little weight is given to that feature of our 
practice which subjects these proceedings to judicial exam- 
ination. 

The practice at the time of the sale in question, as well 
as the present practice, contemplated a judicial determina- 
tion of all questions of regularity in the execution of the 
process, and the decision of a Court having jurisdiction is 
conclusive of the point decided, unless reversed. (Nagle v. 
JUacy, 9 Cal. 426; Tusiin v. Gaunt, present term, post.) 

The same may be said in regard to objections made to 
the form of the Sheriff's deed, which fails to recite in di- 
rect terms the rendition of the judgment, but in place of 
doing so recites the substance of the execution and the pro- 
ceedings upon the levy and sale. There is also an omis- 
sion of th^ word "no" in the Sheriff's return of the sale. 
The statute then in force required lands that were occupied 
to be sold on the premises, and unoccupied lands to be sold 
at the court-house door. By what seems beyond a doubt a 
clerical error, the return, which shows a sale at the court- 
house door, contains this clause: ''There being occupant 
of the premises." 

Another point is made that the recitals in the Sheriff's 
return and in the deed, in regard to posting notices "in 
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three public places in this county," do not show a compli- 
ance with the statute which requires (Stat. 1855, p. 123, ^ 
18) notice to be posted **in three public places of the 
county where the property was situated, and also where the 
property is to be sold." The respondent construes this as 
requiring the posting of notices in four places. 

Conceding that the language imports that one of the no- 
tices should be at the place of sale, rather than that the 
three notices should be in the county where the land is 
situated and where it is to be sold, the letter of the law may 
be complied with by posting at three public places, one of 
them being the place of sale. 

But aside from any such question, on the principle above 
suggested, the construction of the statute was a question 
for the Court on the motion for confirmation; and the de- 
cision of the Court confirming the sale, even if it was erro- 
neous, ought not to be treated as a nullity. {Ghnffith et cd. v. 
Bogert et aL, 18 How. 158.) 

The eflfect of an order or decree of confirmation having 
been involved in some other cases heard at this term, as 
well as in this case, the subject has been very fully discussed 
by counsel, and after a very full and careful examination of 
all the authorities presented on this point, this Court enter- 
tains the opinion that without doing violence to any princi- 
ple of law, an order of confirmation maey be regarded as a 
final adjudication, touching the regularity of all proceed- 
ings taken in the execution of final process. 

If confirmations are not to be thus respected, an approval 
under the Act of January 7, 1854) or an order of confirma- 
tion under the present Code, is an idle ceremony, and the 
statute which requires such approval is enacted to no pur- 
pose. By giving that respect to these decisions which 
should attach to the final orders, judgments and decrees of 
judicial tribunals, titles to real estate are fortified and hold- 
ers of real property are relieved from the danger of vexa- 
tious litigation, which would become formidable if every 
judicial sale should be treated as the exercise of a naked 
statutory power in which the title must rest on a literal 
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Points decided. 



compliance with the statutory directions that may from time 
to time be enacted, regulating the mode of conducting sales. 
A new trial should be granted. 



DAVID TAGGAKT, Kespondent, v. OBVILLE RISLET 

ET AL., Appellants. 

Gbantob when Estopped. — If the seizin or possession of a particular estate 
is afBlrmed in a deed, either in express terms or by necessary implica- 
tion, the grantor and all persons in privity with him will be estopped 
from ever afterwards denying such seizin or possession. 

Deed Conyets aftsb-acquibed Title — When. — If the terms of a deed 
clearly show that it was meant to pass an absolute estate to the land 
itself, and not merely the estate which the grantor had at the time, it 
will bind and pass every estate or interest which may vest in him sub- 
sequently to its execution, and this though it contain no warranty. 

Idem. — Where a grantor covenants to warrant the premises against all per- 
sons claiming by, through or under himself, and he subsequently ac- 
quires the legal title to the premises, that legal title will inure to the 
benefit of the grantee. 

Per Thayer y J,, dissenting : 

CoNVETANGB. — ^The offico of our modem conveyances is simply to convey the 
estate which the grantor has. It is the policy of the law to bind a 
party to a deed only by express stipulation covenant. 

Idem — Effect of the Wobds *'Gbant, Babgain and Seix." — The words 
"grant, bargain and sell " in a conveyance do not imply that the grantor 
is the absolute owner of the premises conveyed. 

Idem — Covenants in. — A covenant to* defend the grantee, his heirs and 
assigns, in the quiet and peaceable possession of the property conveyed, 
against the claims of the covenantor or persons claiming under him, 
necessarily refers to existing claims, not to those which the covenantor 
may thereafter acquire. The object of such a covenant is to defend the 
grantee against acts done or suffered to be done by the covenantor, 
whereby the title conveyed may be jeopardized; nor does such a cove- 
nant operate as a personal obligation of the covenantor not to buy an 
outstanding claim against the property, and he is not estopped by such 
covenant to buy and assert such an outstanding claim. Matter in a 
deed to operate as an estoppel must be of such a character that, if un- 
true, the party alleging it would be liable in some form of action, either 
in law or in equity, to respond in damages to the party injured for a 
covenant broken or for a deceit and fraud. 

Appeal from Multnomah County. 
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The facts are stated in the opinion of the Court. 
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Hill^ Thayer and JVilliamSj for Appellants. 

A special coveDant for quiet enjoyment, limited to the 
claims of the covenantor and those claiming under him, 
does not estop such covenantor to afterwards acquire and 
assert against his covenantee an adverse title which was in 
a third person at the time the covenant was made, unless 
such third person derived his title from the covenantor. 
(Bawle on Covenants, 413; 3 Washb. on Real Prop. 665; 
Lownadale v. Portlaivl, 1 Ogn. 395; Faimum v. Lootnia, 2 
Ogn. 29; Jackson v. Bradford^ 4 Wend. 622; Comsiock v. 
Smith, 13 Pick. 116; Miller v. Exoing, 6 Cush. 34; Lamb et 
al, V. Burhank, 1 Sawyer, 227; Clarke. Baker, 14 Cal. 612.) 

If a deed contains false representations, even in the form 
of recitals, that the grantor was seized of the premises in 
fee, the grantor will be estopped to take advantage of the 
falseness of his representations and claim the land against 
his grantee who relied upon their truth in making his pur- 
chase. The estoppel in such case is based upon the false 
representations, and not upon the covenant. (3 Washb. 
on Real Prop. 468; Douglass v. Scott, 5 Ohio, 198; Clark v. 
Baker, supra,) If in such case the grantor was permitted 
to assert the after-acquired title against his grantee, the 
grantee would immediately have his action against the 
grantor for the fraud. {Culver v. Avery, 7 Wend. 380; 
Haight v. Hagh, 19 N. T. 464.) But the Courts settle the 
matter at once by applying the doctrine of estoppel, thus 
avoiding circuity of action, and it is upon this principle of 
avoiding circuity of action that the doctrine of passing title 
by estoppel is based. {Jackson v. Bradfo^*d, supra ; Jackson 
V. WaMron, 13 Wend. 178; Bush v. Cooper, 26 Miss. 599.) 
The words in the granting clause — "grant, bargain, sell, 
alien, remise, release and convey " — imply nothing except 
an intention to pass whatever title the grantor had (Rawle, 
434) ; while the covenant which follows, and which is to be 
considered in construing the deed {Coh v. Hawes, 2 Johns. 
Cas. 203), plainly indicates that the grantor did not intend 
to become a guarantor of the goodness of the title. 
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Mitchell dk Dolph, for Bespondent. 

Where a deed bears upon its face evidence that the 
grantor intended to convey, and the grantee expected to 
become invested with an estate of a particular description, 
the grantor will be estopped from ever afterwards denjdng 
that he was the owner of the particular estate at the time of 
the conveyance, whether there are any recitals or covenants 
in the deed or not. {Lamb v. Davenport, 1 Sawyer, 609; 
2 Washb. on Real Prop. 477; Bawle on Gov. 455; Doey. 
Oliver, 2 Smith L. Gas, 738; Van Rensselaer v. Kearney, 11 
How. S25; Clark v. Baker, 14 Gal. 629; Jackson v. Waldron, 
13 Wend. 178; Dennison v. Ely, 1 Barb. 610; IiizhugJis Heirs 
V. 7)/ler, 9 B. Monroe, 561; Fairbanks v. Williamson, 7 
Greenleaf, 96; White v. Erskine, 1 Fairfield, 306; Kimball v. 
Blaisdell, 5 N. H. 533; Trull v. Eastman, 3 Met. 121; Bean 
V. Welch, 17 Ala. 722; Wright y. Reynolds, 24 Miss. 689.) 

It is apparent from the face of the deed that the parties 
were dealing with the fee. The covenant for quiet enjoy- 
ment is conclusive upon the question as to what estate was 
intended to be conveyed, aud indicates that the intention 
was to convey the land absolutely. {Doe v. Oliver, Smith's 
L. Gas. 740; Smith v. Baket\ 1 Young and Gollier Gh. 223; 
Robertson v. Nelson, 38 N. H. 48; Chauvin v. Wagnei\ 18 
Mo. 531.) 

The covenant to warrant and defend the grantee, his heirs 
and assigns in the peaceable and quiet possession of the 
lot, extends to all acts of the covenantor, whether tortious 
or under claim of title. (Eawle on Gov. 167, 170; Sedgwick 
V. Hollenback, 7 John. 376; Mayor of Neiv York v. Mabie, 3 
Kern. N. T. 156; Crosse v. Young, 2 Shower, 425.) 

The covenant in this deed is not simply a covenant of 
non claim; but even as a covenant of non claim it would 
estop Bisley from asserting an after-acquired title. {Gee v. 
Moore, 14 Gal. 472; Kimball y. Blaisdell, 5 N. H. 533; Tndl 
V. Eastman, 3 Met. 121; Gibbs v. Thayer, 6 Gush. 33; New- 
comb V. Presbry, 8 Met. 406.) A covenant of warranty against 
the grantor and his heirs will estop them from setting up 
an after-acquired title. {Sioeet v. Green, 1 Paige, 473.) 
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By the Court, McArthur, J. : 

This suit was instituted by Taggart against Bisley and 
others, to quiet the title to lot 7, in block 212, in the city 
of Portland, and to compel the execution of conveyances 
thereof by the appellants. It appears from the pleadings 
that, on June 25, 1850, D. H. Lownsdale, being then in 
possession of the lot aforesaid, executed a deed conveying 
ail his interest in said lot to W. W. Chapman, wherein he 
covenanted to warrant and defend the same to said Chap- 
man, his heirs and assigns, against all persons except the 
United States; and also, that should he afterwards obtain 
title to said lot from ike United States, he would convey 
the same to said Chapman, his heirs and assigns, by deed 
of general warranty. On November 8, 1852, ChapnAn ex- 
ecuted a conveyance of said lot to Bisley, and he (B.), on 
December 18, 1860, for a valuable consideration, sold the 
said lot to Charles Goodnough, and executed to him a deed 
therefor. Bisley's wife joined in this conveyance, which 
reads as follows : 

"This indenture, made the 18th day of December, 1860, 
between Orville Bisky and Amelia, his wife, of the county 
of Multnomah and State of Oregon, of the first part, and 
Charles Goodnough, of the county of Multnomah and State 
aforesaid, of the second part, witnesseth, that the said par- 
ties of the first part, for and in consideration of the sum of 
eight hundred dollars, lawful money of the United States to 
them in hand paid by the said party of the second part, at 
or before the ensealing and delivery of these presents, the 
receipt whereof is hereby acknowledged, have granted, bar- 
gained, sold, aliened, remised, released and conveyed, and 
by these presents do grant, bargain, sell, alien, remise, re- 
lease, and convey, unto the said party of the second part, 
and to his heirs and assigns forever, the following de- 
scribed property, to wit: Lots No. 7 and 8, in block No. 
two hundred and twelve (212), in the city of Portland, in 
the county of Multnomah and State of Oregon, together 
with all and singular the hereditaments and appurtenances 
thereunto belonging, or in anywise appertaining, and also 
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all the estate, right, title, interest, property, possession, 
claim and demand, as well in law as in equity, of the said 
parties of tlie first part *of , in and to the above-described 
premises, and every part and parcel thereof, with the ap- 
purtenances, to have and to hold, all and singular, the 
above-described premises, together with the appurtenances, 
unto the said party of the second part, his heirs and as- 
signs forever. And the said parties of the first part, for 
themselves and their heirs, the said premises, in the quiet 
and peaceable possession of the said party of the second 
part, his heirs and assigns, against the said parties of the 
first pai:t and their heirs, lawfully claiming, or to claim, the 
same, shall and will warrant, and, by these presents, for- 
ever defend. 

(Sfgned) **Orville EiSLEY. [seal.] 

"Amelu Kisley. [seal.]" 

This deed was duly witnessed and acknowledged. The 
interest thus acquired by Goodnough in and to said lots 
passed by a chain of regularly executed mesne convey- 
ances down to Taggart, who purchased on November 8, 
1870. On May 30, 1861, Lownsdale, having obtained title 
to the undivided one-fifth of said lot No. 7, from the United 
States, and of another undivided one-fifth from Isabella 
Gillihan, executed to Risley a deed of quit-claim to said 
lot. Under this deed. Kisley claims to be the owner of 
one undivided one-fifth of said lot — that of said Isabella 
Gillihan. 

Kisley, in his separate answer, denies the deed from him- 
self to Goodnough, as alleged, and pleads Lownsdale's deed 
of June 25, 1850, and his own deed to Goodnough of 
December 18, 1860, attaching them as exhibits. He also 
avers that Lownsdale had no interest in, or right to, the 
lot in controversy when he executed the deed of June 25, 
1850, except the mere naked possession, and did not pre- 
tend to have any. greater interest. That he (L.) did not 
afterwards obtain title from the United States, except for 
the undivided one-fifth of said lot, and was not bound by 
his covenant, in the deed of 1850, to convey to Chapman, 
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or his assigns, any more than said one-fifth, and that he 
(Bisley) had no interest beyond the said undivided one-fifth 
when he and his wife executed the deed to Goodnough. 
That afterwards, in 1861, by deed from Lownsdale, he (Eis- 
ley) became the owner of the undivided one-fifth which 
Lownsdale had acquired from Isabella Gillihan and that 
his right thereto was tjnaffected by his deed to Goodnough. 

A demurrer was interposed to this answer, which, after 
argument, was sustained, and from the order sustaining the 
demurrer, and the decree thereon rendered, the said Bisley 
appeals. 

The deed of June 25, 1850, is simply a deed of. release 
and quit-claim with the addition of the covenants mentioned 
above. 

The main question in this case is briefly this : Does the 
deed from Kisley to Goodnough estop Bisley to cl^aim the 
after-acquired one-Jifth^ which Lownsdale acquired from Gil- 
lihan and conveyed to Bisley after the execution of the 
deed to Goodnough by Bisley and wife ? After much re- 
flection a majority of the Court has reached the conclusion 
that, from the language employed in the deed of Decem- 
ber 18, 1860, the parties were evidently dealing with the 
fee, and that Bisley did not intend merely to convey lots 7 
and 8, in block 212, by way of release or quit-claim, but 
that he intended to convey, and the grantee expected to 
become invested with, the very land itself, as an entirety, 
with the absolute ownership thereof with the fullest possible 
estate, the fee simple. It is important at this point to note 
again that there is in this deed the following covenant: 
''And the said parties of the first part, for themselves and 
their heirs, the said premises, in the quiet and peaceable 
possession of the said party of the second part, his heirs 
and assigns, against the said parties of the first part and 
their heirs, lawfully claiming or to claim the same, shall 
and will warrant and by these presents forever defend." 

It cannot but be considered that the claim which Bisley 
now seeks to set up under the confirmatory deed from 
Lownsdale, of May 30, 1861, is entirely inconsistent with 
his own deed of December 18, 1860; and although there are 
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no recitals or covenants of title in the deed of December 
18, 1860, yet, under the authorities, Eisley is estopped to 
assert that any outstanding title existed inconsistent with 
what he undertook to sell and convey to Taggart, more 
especially in view of the personal covenant not to disturb 
the grantee in his possession. 

In Van Rensselaer v. Kearney (11 How. 325), the Court, 
after reviewing a number of English and American cases, 
says: "The principle deducible from these authorities 
seems to be that whatever may be the form or nature of the 
conveyance used to pass real property, if the grantor sets 
forth on the face of the instrument, by way of recital or 
averment, that he is seized or possessed of a particular 
estate in the premises, and which estate the deed purports 
to convey; or, what is the same thing, if the seizin or pos- 
session of a particular estate is affirmed in the deed, either 
in express terms or by necessary implication, the grantor 
and all persons in privity with him shall be estopped from 
ever afterwards denying that he was so seized and possessed 
at the time he made the conveyance. The estoppel works 
upon the estate, and binds an after-acquired title as be- 
tween parties and privies. The reason is that the estate 
thus affirmed to be in the party at the time of the convey- 
ance, must necessajrily have influenced the grantee in mak- 
ing the purchase, and hence the grantor and those in 
privity with him, in good faith and fair dealing, should be 
forever thereafter precluded from gainsaying it. The doc- 
trine is founded, when properly applied, upon the highest 
principles of morality, and recommends itself to the com- 
mon sense and justice of every one. And although it de- 
bar» the truth in the particular case, and therefore is not 
unfrequently characterized as odious, and not to be favored, 
still it should be remembered that it debars it only in the 
case where its utterance would convict the party of a previ- 
ous falsehood ; would be the denial of a previous affirma- 
tion upon the faith of which persons had dealt, and pledged 
their credit or expended their money. It is a doctrine, 
therefore, when properly understood and applied, that con- 
cludes the truth in order to prevent fraud and falsehood. 
Vol. IV.— 16 
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and imposes silence on a party only when in conscience and 
honesty he should not be allowed to speak. ** 

Thus it will be seen that the ancient doctrine tliat estop- 
pel grows out of warranty has been departed from by the 
Supreme Court of the United States, and it is now held 
that a deed without warranty may operate as an estoppel, 
in order to prevent a failure of the purpose with which it 
was executed. (Van Rensselaer v. Kearney, supra; liizr 
JiugJCs Heirs v. Tyler, 9 B. Mon. 559.) 

The question is one of intention (3 Met. 121; 6 Gush. 33), 
and the whole instrument must be taken together, and effect 
must be given to its meaning as derived from each and every 
part of it. If the terms of a deed plainly show that it was 
meant to pass an absolute estate to the land itself, and not 
merely the estate which the grantee had at the time, it will 
bind and pass every estate or interest which may vest in 
him subsequently to its execution, though it contain no 
warranty. {Fairbanks y, Williamscyn,' 7 Qreeuleat, 96; IfTiiie 
V. Erslnney 1 Fairfield, 306; Kimball v. BUxisdell, 5 N. H. 
633; Trull Y. Eastman, 3 Met. (Man.) 121; Bean v. Welch, 
17 Ala. 772.) 

In Doc V. Oliver (2 Smith's Ldg. Gases, 637), it is said 
that these decisions abandon the technical ground, taken in 
some of the earlier cases, that estoppel grows out of war- 
ranty, and rest it upon the broader basis of giving effect to 
the intention of the parties as expressed in the deed. No 
reason exists, under this view of the law, for attributing a 
more conclusive effect to the covenants in a deed than to 
any other portion of its contents. 

Nor can Bisley avoid the consequences of his covenant 
for quiet enjoyment. He and his heirs are certainly bound 
by that covenant; and as limited covenants of this charac- 
ter are good as against the persons named therein, he is 
estopped to set up the after-acquired title, for by being 
permitted to do so he would disturb the possession and en- 
joyment of his own grantee. Even in the case of a quit-claim 
deed the law is that where the grantor covenants to warrant 
the premises against all persons claiming by or under him- 
self, and he subsequently acquires the legal title to the 
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premises, that legal title will inure to the benefit of the 
grantee. (Sweet v. Green, 1 Paige, 47.) 
Decree affirmed. 

Thayeb, J., dissenting: 

It appears from the pleadings in this case that on the 
25th day of June, 1850, one D. H. Lownsdale, being then 
in the possession of a certain tract of land embracing the 
lot in question, to wit, lot Nq. 7, in block No. 212, in the 
city of Portland, conveyed by deed in writing, under seal, 
to one W. W. Chapman, all his right, title and interest in 
said lot, and covenanted in and by said deed to warrant 
and defend the same to said Chapman, his heirs and assigns, 
against all persons, except the United States, and that 
should he afterwards obtain a title thereto from the United 
States he would convey the same to said Chapman, his 
heirs and assigns, by deed of general warranty; that on the 
8th day of November, 1852, said Chapman conveyed to 
Eisley, the appellant herein, said lot; that on the 18th day 
of December, 1860, said Risley and his wife conveyed said 
lot to one Goodnough by deed of that date, the granting 
clause of which contains in substance the following lan- 
guage: **That the said parties of the first part, for and in 
consideration of the sum of eight hundred dollars, etc., 
grant, bargain, sell, alien, remise, release and convey unto 
the said party of the second part, and his heirs and assigns 
forever, lots 7 and 8, block 212, etc., together with all and 
singular the hereditaments and appurtenances thereunto 
belonging, or in any way appertaining, and all the estate, 
right, title and interest, property, possession, claim and 
demand, as well in law as in equity, of the parties of the 
first part, of, in and to the above-described premises, and 
every part and parcel thereof, with appurtenances;" and 
which said deed also contains the following covenant : 
"And the said parties of the first part (Kisley and wife), 
for themselves and their heirs, the said premises, in the 
quiet and peaceable possession of the said party of the 
second part, his heirs and assigns, against the said parties 
of the first part and their heirs^ lawfully claiming or to 
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claim the same, shall and will warrant, and, by these pres- 
ents, forever defend." 

That the interest which Goodnongh acquired in said lot, 
passed by a chain of mesne conveyances, duly executed, to 
Taggart, the respondent herein, who purchased in Novem- 
ber, 1870; that said Daniel H. Lownsdale had no interest 
in, or right to, said lot, when he made the deed of June, 
1850, and only acquired from the United States one-fifth 
interest therein; that in May^ 1861, said Lownsdale having 
acquired from one Isabella Gillihan another one-fifth in- 
terest in said lot, executed to Appellant a quit-claim deed 
of the same. 

It is admitted that the deed from Bisley and wife to 
Goodnough, executed December, 1860, operated to pass 
the fifth interest in said lot which Lownsdale acquired from 
the United States, and the respondent claims that appellant 
is estopped by said deed from claiming title to the fifth in- 
terest acquired from Lownsdale in May, 1861. This pre- 
sents the only question in the case, and it resolves itself 
into this proposition : Does the deed from Eisley and wife 
to Goodnough, of December, 1860, operate to estop Risley 
from asserting the title which he acquired from Lownsdale 
in May, 1861? 

It is conceded that when a deed of real property contains 
an averment or recital, that the grantor is the owner of a 
particular estate therein, or of any other fact that becomes 
material, said grantors will ever after be estopped from dis- 
puting said averment; and it is also conceded that when a 
deed to real property contains a general covenant of title, 
it will operate as an estoppel against an after-acquired title 
included in the terms of the covenant. But it is denied 
that the appellant is estopped from claiming the after-ac- 
quired fifth interest in said lot, obtained from Lownsdale 
under the deed of May, 1861, in consequence of any terms, 
recital, averment, or covenant, contained in the deed of 
December, 1860. The language of the granting clause, in 
said last-mentioned deed, is very strong. It contains more 
words than necessary to pass the actual interest Bisley had; 
but does it, in legal effect, purport to convey anything more 
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than the interest Bisley then had? The authorities seem 
to be somewhat conflicting upon the question, as to whether 
there is a difference between a deed granting the right, title 
and interest of the grantor, and one which grants the prem- 
ises. The office of our modern conveyances is simply to 
convey the estate which the grantor has. At common law, 
such conveyance would only operate to raise a use; but, by 
form of the statute of uses, the use was transferred into 
possession, and the interest of the cestui que use into a legal 
estate. 

There was also at common law, in certain deeds, an im- 
plied covenant of title. This, however, depended upon 
the phraseology of the granting clause. When the words 
" I have given" (dedi) were used certain covenants were im- 
plied, but not so when the word grant (concessio) was em- 
ployed (2 Caine's R. 188) ; but our statutes have abolished 
implied covenants in all cases (Mis. Laws, ch. 6, g 6), 
and have provided tht^t a deed of quit-claim and release, of 
the form in common use, shall be sufficient to pass all the 
interest which the grantor could lawfully convey by a deed 
of bargain and sale. 

It seems to me from principle, as well as from express 
enactment of statute, that it is the policy of the law to bind 
a party to a deed only by express stipulation covenant. 
The office of a deed is ordinarily performed when it oper- 
ates to transfer to the grantee the existing title of the 
grantor to the thing granted. 

Under this view of the case, I cannot believe that the 
words in the granting clause of the deed of December, 
1860, show any intent to convey from Risley and wife to 
Goodnough any better or further title tlian the grantor 
then had. 

I cannot imagine how there could have been any other 
interest, unless it be claimed that the terms ''grant, bar- 
gain and sell," etc., used in said deed in reference to the 
property in question, imply that the grantors were the abso- 
lute owners of said property, and this I would regard as con- 
trary, at least, to the spirit of the provisions of our statute, 
and to the principles of law on that subject. 
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The next question I propose to consider is as to the 
effect of the covenant contained in the deed of December, 
1860. 

This is a special covenant of quiet enjoyment, not as 
against all the world, but against the grantors and their 
heirs lawfully claiming or to claim the same. It was con- 
tended by the counsel for the respondent, and with much 
reason, that the appellant undertook, by the terms of the 
covenant, to warrant and defend Goodnough, his heirs and 
assigns, against any claim the appellant, or his heirs, might 
attempt to assert; that it would be a violation of the under- 
taking in that behalf to buy an outstanding title and attempt 
to claim under it. 

If it could be reasonably supposed that the covenant re- 
ferred to was intended as an indemnity against personal 
acts of the covenantor, there would be more force in the 
position. But a covenant in a deed to real property must, 
it seems to me, be presumed to relate either to the condi- 
tion of the title or to a further assurance regarding it ; at 
least I am of the opinion that the covenant in question re- 
lates in some form to title, and was not intended as a per- 
sonal engagement. The question then is, what is its legal 
effect? If it had been a general covenant to warrant and 
defend the grantee in the quiet and peaceable possession of 
the lot in question, it would undoubtedly operate as an 
estoppel against the appellant and all persons claiming un- 
der him. But have we the right to give a covenant of the 
description of the one under consideration the same legal 
effect? I cannot so conclude. The covenant in question 
only is to defend the grantee, his heirs and assigns, in the 
quiet and peaceable possession of the property against the 
claims of the covenantor, or persons claiming from him, 
and must necessarily mean existing claims, not claims 
which the covenantor might thereafter acquire. That could 
not have been the intention, for it would certainly be no 
more damaging for the covenantor to acquire an outstand- 
ing claim and assert it, than for the holder of such claim to 
assert it; and I think it not only a reasonable consti'uction, 
but the obvious intention of the parties, that appellant 
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shonid only warrant and defend against claims he had cre- 
ated — in other words, against his own act done or suffered, 
whereby the title conveyed might be jeopardized. He had 
purchased from Chapman the lot in question, but acquired 
no title except actual possession and the conditional covenant 
of Lownsdale before mentioned, and Lownsdale never ac- 
quired any title to said lot from the United States except 
one-fifth interest. 

In this condition of affairs, the appellants made the deed 
of December, 1860, to Goodnough, in which they bound 
themselves concerning the title by the covenant contained 
therein. If it had been intended by the parties that appel- 
lants should be bound to defend Goodnough, his heirs and 
assigns generally, and against every one, why did they not 
have a general covenant to that effect inserted in said deed ? 
It appears very plain to me that the parties to that deed 
only intended to pass to Goodnough, his heirs and assigns, 
the unincumbered title, interest or right which Eisley had 
acquired from Chapman, and undoubtedly a party might 
be bound by personal obligation not to buy any outstand- 
ing claim against property. But I do not believe that is 
•the effect of this covenant, or was so intended by the par- 
ties. If I am correct in this, then the appellant can assert 
•the claim to the fifth interest in said lot which he purchased 
from Lownsdale without violating the terms of the covenant 
in question, and the deed to Goodnough cannot in any 
event operate as an estoppel. The general theory upon 
which the law of estoppel by deed is applied, is to prevent 
circuity of action, and I believe this to be the true doctrine. 

Senator Tracy, in the case of Jackson v. Waldron (13 
Wend. 208), says: " That the best, most rational, and only 
general principle which can be extracted from the numerous 
and contradictory decisions upon the subject is, that in 
order for a matter to operate as an estoppel in a deed, it 
should be such matter, and so alleged, that if untrue, the 
party alleging it would be liable in some form of action, 
either in law or equity, to respond in damages to the party 
injured for a covenant broken, or for a deceit and fraud." 

This view, to my mind, is a very satisfactory test. I am 
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aware, however, that it has been attempted recently to place 
the rule on diflferent grounds — to place it upon the basis of 
giving effect to the intentions of the parties as expressed in 
the deed, and I would have no objection to its application 
in such cases, provided such intentions were clearly ex- 
pressed; but to speculate as to what the parties to a deed 
intended to convey in the absence of averment, recital or 
covenant, would be uncertain indeed. In the case under 
consideration, there would be a breach of the covenant in 
question, had Lownsdale made the claim to the fifth in- 
terest, instead of transferring it to the appellant, and I can- 
not think it is any such breach for the appellant to acquire 
it and assert a claim thereto. This is so, at all events, if 
the construction I place upon the covenant is correct. The 
deed could not, therefore, operate as an estoppel upon the 
principle of avoiding circuity of action, and if claimed upon 
the other ground, it is necessary to establish that the par- 
ties to the deed intended to convey this after-acquired in- 
terest, and that such intention is expressed in the deed. 
Viewing the transaction by the light of surrounding cir- 
cumstances, as shown by the pleadings in the case, and 
considering the various parts of the deed when taken to-* 
gether, I do not think such intention is shown. The ques- 
tion is by ^o means free from doubt, but I think the doubt* 
arises more from the peculiar, and I might say awkward, 
language employed in the deed, than from any embarrass- 
ment in construing covenants of this character. A cov- 
enant against a grantor has had a long and well-established 
signification, and I am not aware that the Courts have at- 
tempted to construe said covenant as meaning anything 
more than I have indicated; that is, that the grantor and 
his heirs will defend against his past acts. The parties to 
this deed have chosen that kind of covenant, and I do not 
think its effect should be extended unless the language is 
unmistakable, and, as I . have before remarked, it could 
not have been the intention of the parties that the grantor 
undertook merely to disqualify himself and bis heirs from 
asserting an outstanding title, leaving all other persons free 
to do so. When the appellant procured title from Lowns- 
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dale of the fifth part of the lot in qaestion, he succeeded to 
all the rights of Lownsdale respecting it, and if Lownsdale 
or his grantor had the legal right to demand this interest, 
why should not the appellant be permitted to do so? 

For the foregoing reasons the decree of the Court below 
should be reversed. 
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By the Court, Upton, 0. J.: 

This appeal is from a judgment of the Circuit Court over- 
ruling a demurrer to the complaint in an action on an un- 
dertaking as bail in a criminal case. 

The demurrer specifies two points of objection, the first 
being that the State and not the District Attorney should 
have been plaintiff in the cause, and the other that it does 
not appear on the face of the complaint that the Court in 
which the undertaking was required had jurisdiction of the 
subject. 

The action is brought in the name of H. K. Hannah, 
District Attorney of the First Judicial District, as plaintiff, 
and the appellants claim, in support of the first point, that 
the case is within the provision of g 27 of the Civil Code, 
that "every action shall be prosecuted in the name of the 
real party in interest, except as otherwise provided in g 29.'* 
The appellants rely on the circumstance that g 27 and the 
following sections specify certain exceptions, and they claim 
that the express mention 6t these exceptions excludes all 
others, and shows that the Legislature intended there should 
be no other exceptions than those there mentioned. 

The respondent relies on § 342 of the same Act, which 
provides that "fines and forfeitures may be recovered by 
an action at law in the name of the officer or person who 
by law is authorized to prosecute for them." The rule in- 
voked by the appellant that express mention of specific 
exceptions raises an inference against all other similar ex- 
ceptions, is an acknowledged rule of construction in all 
cases where it is applicable; but the present case is not 
within the rule. The respondent's right to appear as plaintiff 
is not based upon an inference, but upon a direct affirma- 
tive enactment, and the exceptions above referred to include 
"persons specially authorized by statute" among those who 
may sue, although not the real parties in interest. 

Penal statutes frequently direct. what disposition shall be 
made of fines recovered, and various statutes provide differ- 
ent modes of disposing of the money thus obtained. In 
some cases fines or forfeitures go to a particular municipal 
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corporation; in other cases, to a particular fund or object; 
and, in still other cases, the money recovered on a fine or for- 
feiture may be devoted to several different purposes; and it 
may be in some cases a matter requiring much consideration 
to determine who may be the real party in interest. Sec- 
tion 342 (Civil Code) simplifies the proceeding by permit- 
ting the action, in all these cases, to be brought in the name 
of the officer who is authorized to sue. ^ It being expressly 
provided that actions of this class may be brought in the 
name of the officer, and the provision not being repugnant 
to the more general provision above referred to, the Court 
is of the opinion that the action is properly brought in the 
name of the officer. 

On the second point, that, by the complaint, it does not 
appear that the Court, in which the undertaking was re- 
quired, had jurisdiction, it is necessary to observe a dis- 
tinction between a statement of the essential facts, and a 
statement of the evidence that will sustain or establish a 
cause of action. As the case is now presented, the Court 
is not called upon to determine whether the evidence men- 
tioned in the complaint, and which the plaintiff claims the 
right to introduce, is sufficient to establish a cause of ac- 
tion. 

The complaint alleges that on an examination had before 
a Justice of the Peace, Joseph Wells was held to answer the 
charge of ^'shooting and killing one James Dennis;" that 
these defendants entered into an undertaking for the ap- 
pearance of the said Joseph Wells in the Circuit Court, 
etc., to answer the charge of shooting and killing one James 
Dennis, and that the said Joseph Wells afterwards made 
default. 

The principal .point made in this connection by the ap- 
pellants is, that it is not shown by the complaint that Joseph 
Wells was charged with a crime; that it should be alleged 
that the examination was upon a charge of murder or man- 
slaughter, or at least that the prisoner was charged with 
some crime known to the law, otherwise the Justice would 
have no jurisdiction, and the undertaking would be void. 

The complaint also avers that the Grand Jury found an in- 
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dictment charging said Wells with the crime of murder in 
shooting and killing James Dennis,^ and sets out copies of 
the undertaking and of the entry of default, but it is not di- 
rectly alleged that Wells had been charged with murder at 
the time he was admitted to bail on the undertaking in 
question. 

It was admitted on the argument that the undertaking 
recites that Wells "vyas held to answer on a charge of ** shoot- 
ing and killing James Dennis/' and that there was no written 
complaint on file charging a crime in other language than 
that used in the recital, and the case has been argued on 
the theory that unless the allegations of the complaint in 
this cause can be sustained as setting forth a cause of ac- 
tion, no action can be maintained upon the undertaking. 

It is assumed that if there was not a written complaint 
laid before the magistrate, sufficient of itself to be sustained 
as charging a crime, there can be no proof that the magis- 
trate had jurisdiction. 

The respondent claims, substantially, that the defects in 
the complaint and in the recitals, set out in the undertaking, 
are defects in form only, which should be disregarded, and 
that inasmuch as the complaint sets out correctly the cir- 
cumstances that transpired in the Magistrate's Court, it is 
in propej form and presents the merits of the case. As- 
suming that all the material facts that can be proved are 
now before the Court, he urges that parties who have en- 
tered into an undertaking of this kind should not be per- 
mitted to defeat their contract because of a mere matter of 
form; that the objections to the form of charging the crime 
should have been made before the committing magistrate, 
and that the informality of the charge should be deemed 
waived. He cites authorities to the effect that an admis- 
sion in the recitals of an undertaking that the defendant 
was duly held to bail will estop the sureties. If it is true, 
as this argument assumes, that the defendant Wells was 
legally in custody, charged with felony, and was released 
at the request and on the undertaking of the defendants, 
not only public policy but correct practice requires the 
Court to sustain a complaint setting out those facts; and if 
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it were clear that this complaint states all the essential 
facts that can be proven, in regard to the nature of the 
charge and the magistrate's jurisdiction, this Court would 
be disposed to go to the limit of its discretion in sustaining 
its allegations; but the complaint states circumstances and 
leaves the important fact, in regard to the arrest and cus- 
tody being on a charge of felony, to be inferred. The re- 
spondent asks the Court to infer, from the circumstances 
set out, a fact which is not alleged; namely, that the de- 
fendant was charged with a felony. • The pleader should 
state the essential facts which he thinks will be inferred 
from the proof, and leave the circumstances to be adduced 
on the trial in support of the truth of what is alleged. 

One branch of the fact necessary to constitute the cause 
of action is, that the defendant Wells was charged with a 
crime — that an examination was had, and he was held to 
answer, or at least that he was in custody on the charge. 
The pleader should have charged these facts, if he believed 
them to be true, and he should not insert in the complaint 
what he believes to be the proofs, and omit the material 
fact which he thinks those proofs will establish. 

If an averment that Wells was charged with a crime shall 
be put in issue, and a question arises on the trial as to the 
sufficiency of the evidence to prove that he was charged with 
murder, the question whether the complaint against the 
prisoner was sufficient can be finally determined on the trial. 
I am of opinion that the complaint in this cause cannot be 
sustained, but that final judgment on the merits of the 
cause should not be rendered in favor of the defendants at 
the present time, because it is evident from the arguments 
of counsel that the subject-matter that was intended to be 
litigated is not before the Court. I cannot assent to the 
position assumed by the counsel of the appellant, that the 
defect in the form of the complaint filed in the Justice's 
Court is fatal to the jurisdiction of the committing mag- 
istrate. In cases where a felony is charged, the law does 
not require that the complaint shall be in writing before the 
magistrate can have jurisdiction to proceed in the discharge 
of his duties. It is of constant occurrence that persons are 
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brought before magistrates without warrant, and charged 
with crime by persons who perhaps are unable to write, and 
much less able to draw up a criminal charge in apt words. 
Any person who sees a felony committed is authorized to 
arrest a felon without a warrant and take him before a mag- 
istrate; and there is nothing in the statute, or the nature of 
the proceeding, to render it necessary, or reasonable, that 
the magistrate should set about drawing up a formal writ- 
ten charge before he commences the examination of wit- 
nesses. 

Under g 383 he has power, if a continuance becomes nec- 
essary, to commit the defendant or to discharge him upon 
his giving bail, before the examination is commenced, and 
if no continuance is required he proceeds immediately with 
the examination. Bail may be taken before a formal written 
charge is filed. Before a defendant can be put upon his 
trial in a criminal case there must be a written complaint 
(Grim. Code, §§82 and 83); but when application is made 
for a warrant of arrest under § 343 of the Criminal Code, 
or when a defendant charged with felony is brought before 
a magistrate for examination upon an arrest without a war- 
rant, under § 379, the law does not require that the com- 
plaint shall be in writing before the magistrate has jurisdic- 
tion to take evidence in the former case, or to proceed with 
the examination in the latter. The complaint may be oral 
— the magistrate must inform the accused of the charge; 
but it is not made essential to the jurisdiction that the 
charge shall be previously reduced to writing. Section 401 
of the Act provides that "if it appear from the examina- 
tion that a crime has been committed, and that there is suf- 
ficient cause to believe the defendant guilty thereof," the 
defendant must be held to answer; and it has been held un- 
der similar statutes that when the evidence fails to show 
that the crime specially charged or designated in the war- 
rant has been committed, but the acts proven against the 
defendant constituted a diflferent crime from the one desig- 
nated, the magistrate should hold the defendant to answer 
for the crime disclosed on the examination. There is not 
the same reason for requiring the charge to be reduced to 
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writing previous to such preliminary examination, as for 
requiring it in cases where the hearing is to be followed by 
final judgment, and I think our statute is in conformity 
with the general course of practice in the United States in 
failing to require a written complaint before the nature of 
the transaction is ascertained from the examination. 

This being the rule prescribed by statute, it is not neces- 
sary to the jurisdiction of the committing magistrate that 
there should be a written complaint charging the crime with 
that certainty that is required in an indictment, and this 
Court would not be justified in assuming that under proper 
allegations the plaintiff must fail for want of proof. The 
question is not before us, and this Court does not, at the 
present time, undertake to determine in what manner the 
jurisdiction of the committing magistrate may be proved 
on the trial, nor do I wish to be understood as expressing 
an opinion on the questions whether a written complaint or 
an order holding a defendant to answer, couched in the 
terms set forth in the complaint, ought to be received as 
proof on the trial. The demurrer must be sustained on 
the ground that the complaint fails to show that the pris- 
oner, for whose release the undertaking was given, was 
charged with crime. 

For reasons above stated, the cause will be remanded, 
that the respondent may have an opportunity to make such 
application to the Circuit Court as he may deem proper. 

McArthub, J., dissenting : 

I am unable to concur with the views expressed and the 
conclusion reached by my brethren upon the second point 
discussed in the opinion just read by the Chief Justice. 
Assuredly the undertaking of bail was a contract, and one, 
too, which must be construed most strongly in favor of the 
State, and the parties signing the same must strictly comply 
with its terms. (Barney v. Newcolm, 9 Cush. 56; Cham- 
plain V. T/ie People, 2 N. T. 82.) 

I am of opinion that it is not necessary, in order to create 
a' liability, that the crime for which a person is admitted 
to bail be set forth or described in the undertaking of bail 
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with the same exactness as is required in an indictment or 
a commitment, and that it is sufficient if the same is re- 
ferred to in general terms. .{State v. Marshall^ 21 Iowa, 
143.) 

What is the object of an undertaking of bail ? Certainly 
not to charge a person with a crime for the purpose of en- 
tering upon an examination therefor, but simply that the 
sureties will secure the attendance of the party in con- 
formity with the terms of their contract. 

It is said that " one branch of the facts necessary to con- 
stitute the cause of action is that the defendant Wells was 
before a magistrate charged with a crime, that an examina- 
tion was had, and that he was held to answer ;** and it is 
obvious that the complaint is held insufficient upon the 
assumption that it does not show that Wells was charged 
with the commission of a crime. The undertaking recites, 
and the complaint, following the written instrument, alleges, 
that Wells was held to answer " on a charge of shooting 
and killing James Dennis." I am wholly satisfied that 
"shooting and killing" and "homicide" are convertible 
terms. Of course I concede that an indictment charging 
Wells with simply "shooting and killing James Dennis," 
without other allegations of intent, malice, etc., would be 
insufficient. But the case in hand is not that of an indict- 
ment. Wells was before the magistrate for examination, 
and that officer, having sufficient cause to believe that he 
had shot and killed James Dennis, held him to answer and 
admitted him to bail. 

The rules governing common law recognizances are from 
analogy applicable to these statutory undertakings, and at 
common law it was only necessary to set out in the recog- 
nizance the kind or class, and not the particular degree of 
the crime for which the party was to answer. (1 Stew, and 
Port. 465; Simpson v. Commomvealth, 1 Dana, 523; Com- 
monweaUh v. West, Id. 165.) 

I cannot appreciate the force of that reasoning which 
enables a surety to avoid his liability upon an undertaking, 
after default of the principal, upon the ground that the 
crime is not set out technically, when our statute itself only 
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requires a brief statement of the nature of the crime to be 
inserted in the undertaking. (Crim. Code, g 267.) 

The contract was a voluntary contract. By it the sure- 
ties became the friendly jailers of the principal. It stands 
on its own terms, and is independent of any previous pro- 
ceedings. (McCarty v. ITie State, 1 Blackford, 339.) I 
have already stated its object, and, in construing it, that 
object should certainly not be lost sight of. (Blossom v. 
Gri^n, 13 N. T. 569; Atwoody. Cobb, 16 Pick. 229.) 

It seems to me that the whole case turns upon the solu- 
tion of the question whether in using the words "shooting 
and killing," the draftsman filled the measure of the stat- 
ute, which provides that in an undertaking of bail the 
crime may be briefly described or generally designated. If 
'^ shooting and killing" is not a crime, if the words do not 
describe a crime generally, the allegation in the complaint 
predicated thereon is insufficient and the demurrer is well 
taken, otherwise not. # 

I have said that " shooting and killing" and "homicide" 
are convertible terms. In 1 Hawkins, Pleas of the Crown, 
eh. 8, g 2, homicide is described to be "the killing of a 
man by a man." Wells shot aqd killed Dennis; therefore, 
Wells committed homicide. Is homicide a crime? From 
the tiqie of Sir Michael Foster, who first collected and sys- 
tematized the principles of the modern law of homicide, 
down to the present day, the law has been, and now is, that 
every killing of a human being is presumed to be unlawful. 
(Hawkins, vol. 1, ch. 31, g 32; Gilbert, Ev. 234; Blackstone, 
4 Com. 201; Phillips, 1 Ev. ch. 10, g 2, and Greenleaf, 1 
Ev. g 34.) Even Bishop (2 Cr. Law, g 616 et seq.), admits 
this to be the undoubted law. Nor are we left to the text 
writers alone; the reports are full of cases directly and em- 
phatically in point. In State v. Anderson (2 Tenn. 6), the 
broad doctrine is laid down that homicide is presumed to 
be murder unless extenuating circumstances are shown. In 
the celebrated Selfridge case Ch. J. Parker told the jury 
that when a homicide is committed the law implies malice. 
In People v. McLeod (1 Hill, 377-436), it was held that "all 
homicide is presumed to be malicious, and, therefore, mur- 

VoL. IV.— 17 
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der, until the contrary appears from evidence." In HiU v. 
CommonweaUh (2 Gratt. 594), the law was laid down to be 
that every homicide was prima fade mnrder; so also in 
Choice y,The State (31 Geo. 424, 464), and Clarke y. The Stale 
(35 Geo. 75). The same rule was held in a late capital case 
in England. {Regina v. Moloney, 9 Cox, Cr. Ca. 6.) Tbe 
presumption that all homicide is unlawful prevails in Ohio 
{State Y. Turner, 1 Ohio St. 422, and State v. Tomi, Id. 75); 
in Mississippi {Hogue v. The State, 34 Miss. 616) ; in Illinois 
(Murphy v. The People, 37 111. 447); in Minnesota (The State 
V. Shippey, 10 Minn. 223); in Kentucky (Smith v. Commjon- 
wealth, 1 Duvall, 224) ; in Pennsylvania (Cathcart v. Com- 
monwealth, 37 Penn. 108; Coin v. Drum, 58 Penn. 9). It 
is useless to multiply citations; even a cursory examination 
will show that the whole current of authorities supports the 
proposition. 

I am aware that the force of some of the authorities cited 
is broken by the provision of our Criminal Code, g 519, 
which provides that *' there shall be some other evidence 
of malice than the mere proof of killing to constitute mur- 
der in the first degree, unless the killing was effected in the 
commission or attempt to cpmmit a felony." In this State 
the mere fact of killing does not raise so strong a presump- 
tion of malice as to warrant a conviction of murder in the 
first degree, but it may warrant a conviction of murder in 
the second degree, or of manslaughter. 

For the foregoing reasons I think the judgment of the 
Court below should be affirmed. 



AUGUST DEEKENT, Appellant, v. LOUIS BELFILS, 

Respondent. 

Inbtbuctionb. — Where issae is joised on the merits in an action for goods 
sold and delivered, it is error to instruct that if the plaintiff had sold 
the demand before tbe commencement of the action he cannot recover. 

Appeal from Benton County. 

The facts are stated in the opinion of the Court. 
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John Kehay and R. 8. Strahan, for Appellant. 
John Burfiett and W. W. Thayer, for Bespondent. 

By the Court, Upton, 0. J. : 

This appeal is from a judgment of the Circuit Court for 
Benton County, rendered in favor of the defendant in an 
action for goods, wares and merchandise sold and delivered. 

The answer denies the sale and delivery of the goods^ but 
alleges that the defendant received of the plaintiff certain 
goods to be sold by the defendant, and to be paid for by 
him as fast as he should sell them; and alleges that the de- 
fendant retained the privilege of returning to the plaintiff 
any of the goods remaining unsold whenever the defendant 
should demand a return. The replication denies that the 
goods mentioned were received by the defendant upon the 
terms set forth in the answer, and puts in issue all the af- 
firmative allegations of the answer. 

The record contains several assignments of error, but the 
only assignment it is necessary to notice here is the excep- 
tion taken to aii instruction to the jury, to the effect that if 
the jury found from the evidence **that the plaintiff sold 
the account sued on before the commencement of this ac- 
tion, and that the same had not been purchased back by 
him, the verdict must be for the defendant." The Circuit 
Court, by giving this instruction, authorized the jury to 
determine the controversy upon a question of fact not put 
in issue by the pleadings, and this Court cannot assume, if 
the instruction was improperly given, that the error did not 
affect a substantial right of the plaintiff. 

The distinction between pleas in abatement and defenses 
in bar of the action has been recognized and sustained in 
this State constantly since the subject first came before 
this Court in the case of Hopwood v. Patterson (2 Ogn. 49), 
where it was held that answers in thd nature of pleas in 
abatement should be pleaded separately, and be disposed 
of before an answer to the merits is considered. We can- 
not sustain the position taken by the respondent in this 
case unless we not only disregard the rule laid down in that 
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case, but go farther and hold that one who has pleaded to 
the merits may have all the advantages of a defense in 
abatement of the action without having plead in abatement 
or in any manner apprised the plaintiff of the defendant's 
intention to contest the plaintiff's right to sne upon the 
demand. 

The respondent urges that objections to the competency 
of evidence cannot be raised for the first time in the Ap- 
pellate Court, and that no objection was made to the in- 
troduction of evidence tending to show that the plaintiff 
bad sold the chose in action upon which he sues. The bill 
of exceptions is silent as to whether such evidence was in- 
troduced, and we cannot assume error, in support of the 
verdict and judgment, that irrelevant testimony had been 
received without objection, and that the plaintiff had thus 
waived his right to except to the instructions. For aught 
that is disclosed by the record, the error was committed 
without any fault or negligence of the plaintiff. 

The error disclosed was not only calculated to affect a 
substantial right, by diverting the attention of the jury 
from the quesi^ions they were called to try, but it was cal- 
culated to place the plaintiff in the attitude of being bound 
by a final judgment on the merits, when the fact found 
could properly have no greater effect than that of abating 
the action. 

[The judgment of the Court below was reversed, and a 
new trial ordered. — Rep.] 



R. H. MOOEE, Appeixant, v. S. F. FLOTD et al., 

Respondents. 

Judgment. — A party cannot claim the benefit of a judgment, and at the same 
time appeal from it. 

Appeal from Jackson County. 

The facts are stated in the opinion of the Court. 

J. F, Watson^ and IJiayer & Williams^ for the motion. 
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B. F. DoweU and W. B. WUlis, contra. 

By the Court, MoArthur, J. : 

At the November term, 1871, of the Circuit Court for 
Jackson County, in an action at law, Moore obtained a ver- 
dict and judgment against the respondents for five hundred 
dollars, and costs and disbursements duly taxed. Upon the 
trial certain exceptions were reserved, and the bill thereof 
was allowed and signed December 12, 1871. On January 2, 
1872, the judgment, costs and disbursements were paid, and 
full satisfaction thereof was entered on the margin of the 
journal by Kelly, one of Moore's attorneys. On May 17, 
1872, Moore, by his attorney, B. F. I^owell, filed notice of 
appeal to this Court, which notice was duly served. 

Upon this state of facts we are of opinion that Moore 
waived his right to appeal. A party cannot claim the 
benefit of a judgment, and at the same time appeal from it. 
(Kelly V. Bloom, 17 Abb. Pr. 229.) The right to proceed on 
the judgment and enjoy its fruits, and the right of appeal, ai*e 
not concurrent; on the contrary, they are totally inconsist- 
ent. An election to take one of these courses was, there- 
fore, a renunciation of the other. {Bennett v. Van Syckel, 
18 N. T. 484.) The election was made when the amount of 
the judgment, costs and disbursements was accepted and 
satisfaction thereof entered. In this case the judgment be- 
came a dead record long before the notice of appeal was 
filed, and was not, nor could it be revivified by the filing 
thereof. The motion must be granted, and the appeal dis- 
missed. 

Appeal dismissed. is 4i7 

15» 661 

25*380 



WILLAMETTE FBEIGHTING COMPANY, Kespondent, 
V. SAMUEL STANNUS, Appellant. 

AasESSMENTB OT Stooe IN Pbitatb Gobpobation. — ^When a sufficient amonnt 
of the capital stock of a private corporation has been subscribed to au- 
thorize the stockholders to proceed to the election of Directors, after 
the election thereof assessments may be legally made upon the unpaid 
stock so subscribed, and this though the corporation has increased its 
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capital Block and the entire amount of the shares of the original stock 
and of the increased stock has not been subscribed. It is otherwise, 
where subscription to the entire number of the shares of the original as 
well as any contemplated increase of stock has been made a condition 
precedent to the exercise of the power of levying assessments. 

Btogkholdbbs may become Liable befobb the whole Amount cf Stock 
IS Subscbibed. — Stannus subscribed for and took twenty shares of stock 
in a private corporation, and promised to pay the company therefor at 
the rate of fifty dollars per share in gold coin. The only conditions upon 
which the subscription was made were those contained in the articles of 
incorporation and the by-laws and in the instrument signed by sub- 
scribers to the stock, which ** provided only that no assessment upon 
the shares subscribed should become due prior to the .first of April, 
1870,'* all the assessments having been made subsequent to that time. 
Held, that his liability to pay for the shares so subscribed was not upon 
condition that he should not become liable until the whole stock was 
subscribed. JSeld, also, that the doctrine **that a subscription for stock 
in a corporation whose capital stock is fixed at a certain amount, or is 
to be determined by the Directors, is conditioned that the subscribers 
shall not become liable until the whole stock is subscribed," cannot ap- 
ply in this case, for the proportion of stock necessary to be subscribed 
before the election of Directors, or rather before the organization of the 
company, was duly subscribed and taken before the business of the 
company was proceeded with. 

Idem. — Subscription to the entire amount of stock of a corporation is not a 
condition precedent to legal corporate existence in this State. The doc- 
trine that whenever a corporation is so organized as to be capacitated to 
prosecute its business, it has, through its Board of Directors, the power 
to levy assessments, is in harmony with the general incorporation laws 
of this State. 

Denying Legality of Assessments — Stoceholdebs, when Estopped. — Where 
assessments upon stock were levied by the stockholders by virtue of a 
by-law framed and adopted by the stockholders, a stockholder who as- 
sisted in framing the by-law and gave his voice for its adoption, is estop- 
ped from questioning the legality of the assessments. 

Appeal from Benton County. 

This action was instituted by the Willamette Freighting 
Company, a private corporation organized under the gen- 
eral incorporation law of this State, to recover from Samuel 
Stannus the aggregate amount of five separate assessments 
upon twenty shares, valued at one thousand dollars, of the 
capital stock of the company, which shares Stannus sub- 
scribed for and agreed to take. The complaint alleges that 
the respondent, who was plaintiff in the Court below, is a 
corporation, duly organized under the laws of this State on 
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March 16, 1869. That the enterprise in which it proposed 
to engage was the navigation of the Willamftte Eiver and 
its tributaries. That on March 31, 1869, the appellant, 
who was the defendant in the Court below, executed with 
certain other persons the following instrument in writing, 
viz. : "We, the undersigned, and each of us, do hereby sub- 
scribe for and take the number of shares set opposite our 
respective names, of the capital stock of the Willamette 
Freighting Company, of Benton County, Oregon, and un- 
dertake and promise to pay to said company therefor, in 
United States gold or silver coin, the sum of fifty dollars 
per share — the capital stock of said company being repre- 
sented by three hundred shares, and each share represent- 
ing the sum of fifty dollars; and we subscribe for and take 
said stock on the terms, conditions and limitations set forth 
in the articles of incorporation and by-laws of said com- 
pany; provided only, that no assessment upon the shares 
subscribed shall become due prior to April 1, a.d. 1870." 

Subscribed : 

"Samuel Stannus, twenty shares, $1000;" and divers other 
persons. 

That the defendant became thereby a subscriber for twenty 
shares of said stock, and a stockholder in the corporation; 
that the only provision of the company, in regard to the 
assessment of the stock, is Article 10 of the By-Laws, which 
provides as follows: 

" Abticle 10. All assessments exceeding ten per cent, on 
the capital stock shall be made at a regular meeting of the 
stockholders, or a special meeting, and it shall require a 
majority of all the stock or shares to form a quorum to do 
any business required to be done by virtue of this organiza- 
tion (votes by written proxy being allowed); provided, that 
the directors are hereby authorized to make assessments, 
not exceeding ten per cent., on the capital stock of the com- 
pany." 

That in pursuance of the articles of incorporation, the 
by-laws, and the said agreement, the plaintiff, at regular 
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meetings of the stockholders and directors, at which the 
defendant waft present and assented, duly levied assess- 
ments from time to time upon the capital stock of said com- 
pany, and that the aggregate amount thereof upon the shares 
of the defendant was six hundred dollars, which he became 
liable to pay, but of which sum he has paid only fifty dol- 
lars. The complaint also sets out three assessments made 
by the directors of the company, aggregating twenty-five 
per cent, of the stock, and two made by the stockholders, 
aggregating thirty-five per cent. 

The answer denies every material allegation of the com- 
plaint, except that the defendant signed his name to the 
agreement referred to, and placed twenty shares opposite 
thereto. The answer then sets up, as a further defense, 
that on January 22, 1870, at a meeting of the stockholders 
of the company, called and held at the town of Monroe, in 
Benton County, for that purpose, they (the stockholders) 
by a vote of a majority of the stock, increased the capital 
stock to $50,000. That thereafter, and ever since, the cap- 
ital stock of the Willamette Freighting Company has been 
and is $50,000, which amount has never been subscribed 
for or taken. That not exceeding $19,000 of the stock has 
been subscribed for or taken; and that during all the time 
the said pretended assessments were made, the capital stock 
of the company was untaken and unsubscribed for. That 
said pretended assessments were all attempted to be made 
for the general objects and purposes of the plaintiff, to wit, 
the construction of the necessary boats to navigate the Wil- 
lamette, Long Tom and other tributaries of the first-named 
stream, from Portland to Eugene City. 

The reply admits that the capital stock of the company 
was increased on January 22, 1870, at a stockholders' meet- 
ing, to $50,000; and that, at the time the several assess- 
ments mentioned in the complaint were levied, the capital 

stock was $ ; and that not exceeding $19,000 of the 

same had ever been subscribed for or taken; and that the 
alleged assessments were made for the general objects of 
the company. 

The trial in the Court below resulted in a verdict for the 
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plaintiff, upon which a judgment was rendered. The de- 
fendant appeals from said judgment, and assies numerous 
errors. The errors relied upon are stated in the opinion of 
the Court. 

B. S. Sirahan and John Kelsay, for Appellant. 

The stockholders had no power to make assessments upon 
the stock. (Mis. Laws, ch. 7, gg 5, 9; McCuUoughY. Moss, 
5 Denio, 567, 575, 584; 19 N. T. 21G; Angelland Ames on 
Cor. 266, g 279; Abbott^s Dig. Laws of Cor. 25, g 7; 568, 
gl;569, gU.) , 

The powers of all corporations are to be strictly con- 
strued. What is not expressly granted is withheld. (Sedg. 
on Con., etc. 338; 11 Pet. 420; 9 How. XJ. S. 184; and 2 
Black. 723.) 

Capital stock must be subscribed before the corporation 
can go forward with its general business. (Session Laws 
1868, g 6, p. 179; 9 Pick. 187; 6 Gray, 87; 10 Pick. 142; 
10 Foster, 390; and 32 N. H. 363.) 

The by-laws were made by the stockholders, and being 
without power to make them and all assessments being pred- 
icated thereon, the whole are without authority of law and 
are void. See the authorities cited on the first point. 

The subscription must be construed as if all the provi- 
sions of the statute affecting the liability of the subscriber 
were incorporated in his agreement. (2 N. T. 335; 17 
Barb. 581; 1 Green's B. 13; Abb. Dig. Laws of Cor. 169, 
g 205; 15 How. Pr. 209, 210.) 

Where the number of shares of a corporation is fixed, 
either by its charter or its own vote, no stock is valid till 
the whole is subscribed for. (5 Pick. 23; 14 N. H. 543; 2 
Gray, 277, 278; 6 Cush. 50; 9 Cush. 423 etseq.; Angell & 
Ames on Cor. gg 543, 544; 10 Mass. 384; 6 Gray, 87, 88; 8 
Cui^. 110 et seq.; 45 Maine, 524; Abb. Dig. Laws of Cor., 
p. 26, g 22; 9 Pick. 195 et seq.; 39 Maine, 571.) 

It was error to instruct the jury that the plaintiff was en- 
titled to recover for all legal assessments. (Session Laws 
1868, 154, g 198; 20 N. T. 129, 130.) 

Plaintiff should have proved demand before instituting 
the action. * 
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F. A. Chenowethy W. W. Thayer, atid John Buniett, for 
Bespondent. 

A corporation in this State has a right to increase or 
diminish its capital stock or the amount of the shares 
thereof. (Mis. Laws, ch. 7, g 19.) 

Whenever a corporation is capacitated to prosecute its 
business, it has the right to levy assessments. (H. & D> P. 
B, Co. V. Bice, 7 Barb. 157; 21 Barb. 56; 11 N. T. 102; 16 
N. T. 457; 18 Ind. 452; 34 Maine, 360 et seq.; 40 Id. 172; 
41 Id. 572.) 

As appellant assisted in making the by-laws, and as he 
subscribed for stock upon the terms referred to therein, he 
should not be heard to complain. 

No demand was necessary before action brought. (Ab- 
bott's Dig. Laws of Cor., gg 258, 259.) 

A stockholder may waive a condition, upon the observ- 
ance of which he might have insisted, and thereby estop 
himself to question an irregularity. (Abbott's Dig. Laws 
of Cor., gg 58, 59; 31 Barb. 323; 35 Mo. 26, 27.) 

By the Court, Mo Arthur, J. : 

When the Willamette Freighting Company was organ- 
ized the capital stock was fixed at thirty thousand dollars. 
No question is made but that, of this amount, fifteen thou- 
sand dollars were subscribed and taken before the Com- 
pany increased its capital stock to fifty thousand dollars. 
We are led, therefore, to conclude that such was the fact, 
and it is alluded to at this time as it has an important bear- 
ing in considering the legality of the increase of the cap- 
ital stock. By virtue of the proviso in g 6 of the Act in 
relation to private corporations (Mis. Laws, ch. 7), it is 
lawful for such corporations to proceed to elect directors 
after one-half of the capital stock has been subscribed. 
After this important step is taken the organization of the 
corporation is so far complete as to enable the Board of 
Directors to proceed with the transaction of any and all 
business, always of course being cpntroUed by the articles 
of incorporation, the by-laws, and the character and neces- 
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sities of the enterprise. The Board of Directors, when 
once legally elected, may proceed to levy assessments, in- 
crease or diminish the capital stock, and do any other act 
necessary to promote the object of the corporation. (Mis. 
Laws, ch. 7, § 19.) In this case the proportion of the 
capital stock required by law had been duly subscribed, 
and the Board of Directors legally elected; they were, 
therefore, invested with full authority to increase the capi- 
tal stock, and the assessments which it levied were legal 
and binding upon the subscribers to the original stock. If 
an incorporation sees fit to increase its capital stock, it is 
not necessary to wait until all the shares of the original 
stock, and of the increased stock also, are subscribed and 
taken before assessments can be levied upon the shares of 
the original stock which have been subscribed for. Of 
course the subscription to the entire number of shares of 
the original, as well as any contemplated increase of stock, 
can be made a coi^ition precedent to the exercise of the 
power of levying assessments. In this case there was no 
agreement or stipulation to that effect. The subscription 
of Stannus was absolute. He subscribed for and took 
twenty shares of stock, and promised to pay the Company 
therefor at the rate of fifty dollars per share in gold coin. 
The only conditions upon which the subscription was made 
were those contained in the articles of incorporation and 
the by-laws, and in the instrument signed by those sub- 
scribing to the stock, which ''provided only that no assess- 
ment upon the shares subscribed shall become due prior 
to the first of April, 1870." All the assessments having 
been made subsequent to that time, there was, of course, 
no violation of this proviso. We are aware of the full 
import of the authorities cited from Massachusetts. It is 
held there that a subscription for stock in a corporation 
whose capital stock is fixed at a certain amount, or is to 
be determined by the Directors, is conditioned that the 
subscriber shall not become liable until the whole stock is 
subscribed. This rule places the Directors in such a posi- 
tion as to prevent them from transacting any business until 
all the stock is subscribed. This doctrine cannot apply in 
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this case, for, under our statutes, the proportion of stock 
necessary to be subscribed before the election of the Direc- 
tors, or rather before the organization of the Company, 
was duly subscribed and taken before the business of the 
Company was proceeded with. The general principle, that 
a subscription of the whole amount of stock is not a con- 
dition precedent to legal corporate existence, except when 
made so by general statute or expressed in the charter 
(4 Eng. L. and Eq. 455), is recognized in Massachusetts 
(6 Pick. 23; 9 Id. 187; 10 Id. 142); and this fact furnishes 
incontestable proof that the Massachusetts rule invoked by 
appellant's counsel grew out bf legislative enactment. Its 
application is not universal, but is limited to those States 
whose legislation is of like character. The doctrine that 
whenever a corporation is so organized as to be capacitated 
to prosecute its business, it has, through its Board of Di- 
rectors, the power to levy assessments {8. dt S. P. it. Co. 
V. TlicUcker, 11 N. T. 107), is in harmony with the general 
incorporation laws of this State. We are of opinion, there- 
fore, that the assessments levied by the Board of Directors 
upon the stock subscribed for by Stannus, were valid and 
lawful, and that the increase of the capital stock of the 
Company in no way prejudicially affects the right of the 
Company to maintain this action. The right of action of 
the Company is based upon the original contract, which, 
as has been before stated, was absolute. {H. D. P. B. Co. 
V. Bice, 7 Barb. 164; S. & 8. P. B. Co. v. Thatcher, 11 
N. T. 107.) 

It appears that two assessments, aggregating thirty-five 
per cent., were levied by the stockholders by virtue of Ar- 
ticle 10 of the by-laws. These by-laws were framed and 
adopted by the stockholders, and Stannus assisted in fram- 
ing them and gave his voice for their adoption. It is urged 
that the law in relation to corporations must be strictly con- 
strued; that as these assessments were not made by the 
Board of Directors they were illegal, and that they derive 
no legality or validity from the by-law authorizing stock- 
holders to levy certain assessments, for that by-law itself is 
violative of the statute which places the control of the 
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affairs of the GompaDj in the hands of the Board. It will 
not be denied at this day that it is the duty of Courts to 
strictly construe the law touching the rights, duties and ob- 
ligations of corporations in all cases arising between cor- 
porations and third parties, and in very many cases arising 
between corporations and individual stockholders. But it 
is not always that such construction can be insisted upon 
by the stockholder in an action by or against a corporation. 
When a corporation is organized, the principles of the law 
of partnership may in very many respects be held to govern 
the stockholders in their conduct in respect to each other 
and in respect to the corporation. (31 Barb. 323; 35 Mo. 
26, 27.) The bill of exceptions shows that Stannus was a 
stockholder in the company, and that he was one of the 
principals of the enterprise. He assisted in making the 
by-law by virtue of which these assessments were levied by 
the stockholders, and now seeks to avoid its effect, and in- 
sists upon his right to have the statute strictly construed. 
We are of opinion that he is not in a position to justly ask 
for that strict construction. He had a right to waive, and 
did waive the condition fixed by law that the Directors 
must make all orders levying assessments, and by his acts 
he has estopped himself to question any irregularity in the 
levying of the assessments of which he complains. 

We do not think it necessary to pass upon the question of 
demand and notice as presented. 

Judgment affirmed. 



PATEICK FABLET et al., Plaintifps and Kespond- 
ENTS, V. p. C. PAEKEE AND J. F. SUTHEELAND, 
Defendants and Appellants. 

BuBDEN OF Pboof. — In an action to recover real estate, where plaintiffs 
allege title in themselves, and tliis allegation is denied in the auswer of 
the defendant, the onus probandi is upon the plaintiffs to show title in 
themselves. 

Appeal from Douglas County. 

The facts are stated in the opinion of the Court. 
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JV. TV. Thayer, for Bespondents. 

W, R. Willis and A. C, Gtbba, for Appellants. 

By the Court, Prim, J. : 

This was an action at law in the Circuit Court of Douglas 
County to recover the possession of a certain piece of real 
estate. 

The plaintiffs alleged in their complaint that they were 
the heirs of Michael Farley, deceased, and as such were the 
owners in fee of the one undivided sixth of the premises 
described in their complaint, and that the defendants 
wrongfully detained the same from their possession. 

One of the defendants (C. P. Parker) filed a separate 
answer, in which he denied that the plaintiffs were the own- 
ers in fee of the premises described, or that they were en- 
titled to the possession thereof. Defendant, for further 
answer, alleged the title and the right of possession to the 
premises in dispute to be in himself, which was put in issue 
by the replication of the plaintiffs. The other defendant 
filed a disclaimer, and the action was dismissed as to him. 

At the trial the plaintiffs offered in evidence a patent cer- 
tificate to the premises in dispute, issued to Michael Farley 
by the Register and Receiver at Roseburg, Oregon. 

One of the plaintiffs (Thomas Farley) was sworn as a wit- 
ness on behalf of the plaintiffs, who testified that the 
plaintiffs were the brothers and sisters of Michael Farley, 
who died without leaving either wife, children or father. 

Plaintiffs having rested, the defendant produced in evi- 
dence a deed from Michael Farley to E. Colvin, also one 
from E. Colvin to Thomas S. Colvin, both of which were 
duly executed and recorded. Other deeds were then offered 
by defendant to complete his chain of title; but two of them 
were defective, — one of them failing to include the land in 
dispute, and the other having but one witness. 

The defendant having rested, plaintiffs offered some 
evidence in rebuttal, tending to show the insanity of 
Michael Farley at the time of executing the deed to E. 
Colvin. 
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The Court instructed the jury that, "under the plead- 
ings, the defendant must show title in himself, and, having 
failed to do so, they must find a verdict for plaintiflfs ." This 
instruction, we think, was erroneous, and calculated to mis- 
lead the jury. 

The plaintiffs having alleged title in themselves, and this 
allegation having been denied in the answer of defendant, 
the onus probandi rested on the plaintiffs instead of the de- 
fendant; therefore, under the pleadings, it was incumbent 
upon the plaintiffs to prove title in themselves before they 
could recover in the action. It further appears from the 
bill of exceptions, that the Court prepared the verdict for 
the jury, and then called upon one of them to sign it as 
foreman, who did so. The Court then said to them: "Gen- 
tlemen of the Jury, I instruct you that this is your verdict." 

It was undoubtedly proper that the Court should instruct 
the jury, that if they found for the plaintiffs, what should be 
the form and substance of the verdict; but we think the 
instruction given was entirely too strong. 

'We deem it unnecessary to look into the other questions 
raised in the record, upon the admission of certain evidence 
tending to show the insanity of Michael Farley, as we think 
the case should be reversed and a new trial granted on ac- 
count of the instructions already alluded to. 

It is, therefore, ordered that this cause be reversed, and 
remitted to the Court below for a new trial. 



A. P. ANKENT, Appellant, v. MULTNOMAH 

COUNTY, Eespondent. 

Indbbtxd 'WITHIN thb Statk — What constitutes, within the Meaning 07 
THE Btatutb. — That part of the Act of December 19, 1865, which de- 
clares, '* It shall be the duty of the Assessor to deduct the amount of 
indebtedness within this State, of any person assessed, from the amount 
of his or her taxable property, given under oath," construed. Eeld, 
1. That there is an ambiguity in the language of the Act requiring judicial 
construction; 2. That the language "indebtedness within this State," 
Las reference to the locus in quo of the creditor, rather than the place of 
the payment of the debt; 3. That although the debt sought to be de- 
ducted from the value of taxable property may have been contracted 
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and made payable within this State, and although the creditor, at the 
time the debt was contracted, resided therein, yet if, at the time of the 
assessment, the creditor is a non-resident of the State, the indebtedness 
cannot be deducted. 

Appeal from Multnomah County. 

An assessment for the year 1871 was duly levied upon 
the property of A. P. Ankeny, the appellant, a resident of 
Multnomah County, consisting of lots in the city of Port- 
land, valued at $8060. Ankeny was indebted to one Jemima 
Wheeler upon a promissory note for $15,000, executed in 
Portland, and made payable there, secured by mortgage on 
a portion of said lots. At the date of the loan, and. for some 
time prior thereto, said Wheeler resided in Multnomah 
County; but at the time the assessment was made and the 
subsequent proceedings relating thereto were had, her resi- 
dence was to Ankeny unknown. She was reported to have 
gone to Washington Territory, whether for permanent resi- 
dence or not does not appear. Ankeny sought to have his 
said indebtedness deducted from his assessment. The As- 
sessor refused to allow the deduction to be made. The ap- 
plication having been renewed before the County Court for 
Multnomah County, sitting as a Board of Equalization, was 
again refused. Tbese proceedings of the County Court 
were certified to the Circuit Court on a writ of review, and 
were there affirmed. From the decision of the Circuit 
Court, affirming the action of the County Court, this ap- 
peal is taken. 

ShaUvidc & KiUeUy for Appellant. 

Addison C, Oibbs, for Respondent. 

By the Court, Bonham, J. : 

This case simply involves a question of statutory con- 
struction. 

The language of the Act of December 19, 1865 (Mis. 
Laws, ch. 57, g 16), authorizing the deduction of indebt- 
edness from the assessed value of taxable property, is as 
follows: ^'It shall be the duty of the Assessor to deduct 
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the amount of indebtedness, within this State, of any per- 
son assessed, from the amount of his or her taxable prop- 
erty given under oath." 

It is claimed, by counsel for appellant, that the question 
whether the indebtedness is within the State is determined 
by the place of payment. That it having been agreed, in 
this case, that the indebtedness of Ankeny to "Wheeler was 
payable at the city of Portland, therefore it was an indebt- 
edness loithin this State, and should have been deducted from 
his assessment. On the other hand, counsel for respondent 
claims that whether the debt be within the State or not, de- 
pends on whether the creditor resides in the State. 

It is claimed, by counsel for appellant, that the language 
of the statute, '^ indebtedness within the State," is so plain 
and conclusive that it is not susceptible of the construction 
claimed for it by respondent's counsel, without an invasion 
by the Court of the prerogative of the lawmaking power. 

It is conceded, however, by counsel for appellant, that 
if the statute read, *' indebtedness to persons within the 
State," then respondent's construction would be correct; 
and it might, we think, with equal propriety, have been 
admitted, by counsel for respondent, that if the statute 
read '' indebtedness ;7a^a&Ze within the State," that then the 
construction claimed by counsel for appellant would be cor- 
rect. But, unfortunately for those who are called upon to 
incur the expense of finding out what the Legislature did 
mean, the restrictive words above suggested were not used 
by our lawmakers, which, if they had been, would have 
placed the language of the statute beyond the necessity of 
judicial construction. 

It is a well-settled rule of statutory construction that such 
meaning is to be attached to the language of the lawmaker 
(especially in the case of remedial statutes), as will effect- 
uate the object and purpose of the law. And we cannot 
agree with counsel for appellant that the meaning of this 
statute, as held by the County and Circuit Courts for Mult- 
nomah County, was not a legitimate exercise of judicial con- 
struction. It is true that it is the duty of Courts to deter- 
mine the intention of the Legislature from the fair import 
VoL.rv.— 18 
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of the words of the statute, and not to presume or conclude 
that something was intended which the language of the law 
does not warrant. Yet it often occurs from the hasty action 
or inadvertence of the lawmaker that language is employed 
which is more or less ambiguous; and it then becomes the 
duty of the Courts to determine, by the established rules of 
statutory construction, what was intended. 

Chancellor Kent, in discussing this subject, says (1 
Kent's Com. 11th edition, p. 501) : "The true meaning of 
the statute is generally and properly to be sought from the 
body of the Act itself. But such is the imperfection of 
human language and the want of technical skill in the 
makers of the law, that statutes often give occasion to the 
most perplexing and distressing doubts and discussions 
arising from the ambiguity that attends them. It requires 
great experience as well as the command of perspicuous 
diction, to frame a law in such clear and precise terms as to 
secure it from ambiguous expressions, and from all doubt 
and criticism upon its meaning." 

And the same author further says (Id. 602): ''Itisan 
established rule in the exposition of statutes that the in- 
tention of the lawgiver is to be deduced from a view of 
the whole and of every part of a statute taken and com- 
pared together. The real intention, when accurately ascer- 
tained, will always prevail over the literal sense of terms. 
* * * When the words are not explicit, the intention 
is to be collected from the context, from the occasion 
and necessity of the law, from the mischief felt and the 
objects and remedy in view; and the intention is to be 
taken or presumed, according to what is consonant to rea- 
son and good discretion." 

See, also, People v. Utica Ins, Co. (15 Johnson, 357), and 
Whitney v. Whitmy (U Mass. 92). 

So far then as the specific directions of a statute are 
clouded by ambiguity, it is the province of the Courts to 
determine, from the general import of the language used, 
and the obvious intention of the lawmaker, what was in- 
tended in any given particular. In this case, in speaking 
of ''indebtedness within the State," our lawmakers omitted 
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to express directly whether they meant indebtedness to per- 
$0770 .within the State, or indebtedness payable within the 
State. 

Now, in order to ascertain the true meaning of the words 
of the statute employed as referred to, let us inquire what 
was the obvious intent and object of the Legislature in 
passing the Act of December 19, 1865. The only rational 
object, and the only one that we have the right to presume 
was had in view by the Legislature, was the important and 
equitable consideration of the equalization of taxes. This 
the Constitution of the State requires of the Legislature, 
wherein it says (Bill of Bights, g 32), ''All taxation shall 
be equal and uniform." The presumption in the absence 
of proof to the contrary is, that all officers do their duty. 
It was and is the dut^c of the Legislature as far as practi- 
cable to see that ''all taxation shall be equal and uniform;" 
hence that must have been their object in passing the law 
authorizing the deduction of indebtedness within the State 
firom the value of taxable property therein. 

If A. buys a tract of land of B. for $5000, and not having 
the means to pay for it, executes to B. his note secured by 
mortgage on the land for the purchase price, to require that 
A. should be taxed for the land, and that B. should be 
taxed on his note and mortgage, would virtually be a double 
assessment of the same property. And inasmuch as B.'s 
note and mortgage are taxable, and A. does not absolutely 
own any property, because his creditor B. has a lien upon 
it for its whole value, it would be making taxation equal 
and uniform to exempt A. and require B. to pay the tax. 
But again, as a safeguard to the State, the law must provide 
that the property shall be oiice taxed in every assessment 
year; because it is situated within the jurisdiction of the 
State, and is subject to protection by the law. Hence the 
creditor must be within the jurisdiction of the Slate, and 
liable to taxation to exempt the property of the debtor. 
This is in harmony with our ad valorem system of taxation, 
as well as with the provision of our State Constitution re- 
ferred to. To hold that the debtor should be exempt when 
the creditor was a non-resident of the State (as was ad- 
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mitted to be the fact in this case), would be to hold that 
the property might not be taxed at aU. 

But it may be said that, in this case, when the debt in 
qijestion was contracted, Ankeny's creditor was a resident 
of the State of Oregon, and that he was not shown to be 
privy to the subsequent removal of Mrs. Wheeler from the 
State. To this we answer, that in a case of this kind, the 
creditor might be considered as the hostage of the debtor; 
and if the latter desires to avail himself of the benefits of 
the Act of December 19, 1865, he must see that his cred- 
itor remains within the jurisdiction of the State, or at least 
that he is there at the time of the assessment of the debtor. 
To give this law the construction claimed for it by counsel 
for appellant, would be to open a door to fraud, evasion 
and inequality in taxation, which experience teaches that it 
is the duty of the lawmaker to guard against. 

For illustration, suppose again that A., being a resident 
of Marion County, where taxes are now twenty-five mills on 
the dollar, and, having property therein worth $50,000, 
should conclude, just before the Assessor should come 
around, to borrow $50,000 of his friend B., giving his note 
therefor payable at Salem, and with the understanding be- 
tween debtor and creditor that the latter should remove 
temporarily from the State. By this transaction A. would 
realize the snug sum of $1250, although B. might return 
to the State within a few days aft<erward and collect his 
$50,000 from A. And such also would be the result if 
appellant's position be correct, if B. were, in the first place, 
a non-resident of the State. 

It might be proper to remark, that the foregoing illustra- 
tion was not suggested by the facts in this particular case, 
but it is given to illustrate the facility with which the spirit 
of the law might be evaded by an act of shrewd financiering, 
which it is to be feared would be too often resorted to if 
the law in question is to be construed as claimed by appel- 
lant. 

We think that the language of the statute, ''indebted- 
ness within the State," has reference to the place of resi- 
dence of the creditor rather than the place of the payment 
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of the debt {Johnson v. City Council of Oregon City, 3 Oregon, 
13); and that a debtor, at the time of his assessment, must 
be able to show that his creditor is a resident of the State 
in order to entitle him to the deduction of his indebtedness 
under the statute. 
Judgment affirmed. 



STATE OF OEEGON, Eespondent, v. THOMAS SLY, 

Appellant. 

JuHiBDicnoN.— The Circuit Gonrt has jurisdiction of the crime of assault 
and battery. 

PijKa in Bab to Indigtmsnt. — A conviction under a city ordinance for '* dis- 
turbing the peace," or for ** fighting in the streets/' cannot be pleaded 
in bar to an indictment in the Circuit Court for the assault and battery 
committed at the same time. The two offenses are not identical. 

Appeal from Jackson County. 

On December 20, 1870, Thomas Sly was tried and con- 
victed before the Becorder of Jacksonville, for the offense 
of disturbing the peace, by fighting one John Felling in the 
public street, in violation of a certain duly adopted ordi- 
nance of said city. He was fined ten dollars, which fine, 
together with the costs, he paid. Afterwards, at the No- 
vember term of the Circuit Court of the State of Oregon 
for the County of Jackson, he was indicted for an assault 
and battery — the indictment charging that on December 20, 
1870, he did assault and beat one John Felling. Upon this 
indictment he was convicted and fined in the sum of ten 
dollars. From said judgment of conviction Sly appeals. 

B. F. Dowell and John Kelaay, for Appellant. 

J. R. Niel, District Attorney, and J, H. Stinson, for Ee- 
spondent. 

By the Court, McAhthur, J. : 

The question as to the jurisdiction of the Circuit Courts 
over the crime of assault and battery must, we think, be 
answered in the affirmative. Section 537 of the Criminal 
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Code, which took effect from and after May 1, 1865, made 
the crime of assault and batteiy indictable in the Circuit 
Conrts, and punishable by imprisonment in the county jail 
not less than three months, nor more than one year, or by 
fine not less than fifty nor more than five hundred dollars. 
By g 2, Subd. 2 (Code of Procedure in Justices* Courts, ch. 
1, g 2) of the Act regulating the civil and criminal procedure 
in Justices' Courts, which Act went into operation May 1, 
1865, jurisdiction of the crime of assault and battery, not 
charged to have been committed with intent to commit a 
felony, was also given to the Justices' Courts. The juris- 
diction was therefore concurrent in all cases of assault and 
battery not charged to have been committed with intent to 
commit a felony. The sixth subdivision of the section last 
referred to, as amended in 1865, provided that in case of 
assault, and assault and battery, over which a Justice's 
Court had jurisdiction, the punishment should be byfiue 
of not less than five nor more than fifty dollars. This 
amendment does not deprive the Circuit Courts of jurisdic- 
tion in this class of cases. 

By virtue of the Act of the Legislature, incorporating 
Jacksonville, the common council was invested with the 
power to pass and enforce ordinances, punishing any and 
all parties who might disturb the peace by fighting in the 
streets, and we are of opinion that the judgment of convic- 
tion of the offense of fighting in the streets, or disturbing 
the peace, pronounced by the recorder under a city ordi- 
nance, cannot be pleaded in bar to an indictment in the 
Circuit Court, for the assault and battery committed at the 
same time; for the reason, that before a defendant can avail 
himself of the plea of autrefois convict, he must show the 
identity of the offense and of the person. (1 Chitty's Grim. 
Law, 462; Wilson v. The State, 24 Conn. 57; Duncan v. 
Commonwealihj 6 Dana (Ky.) 295; CommomveaUh v. IFade, 
12 Pick. 496; 4 Black. Com. 336.) The crimes, to be iden- 
tical, must be the same in law and in fact. {Commonicecdlh 
V. Jtoby, 12 Pick. 502; CotrunoniveaUIiY. Bubsei^ 14 Gray, 84.) 

The offenses above referred to are not identical. The 
one is a violation of a police regulation of the municipality; 
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the other a violation of the criminal code of the State. 
Though the Becorder of Jacksonville is ex officio a Justice 
of the Peace, and might have proceeded under the State 
law to punish the appellant for the crime of assault and 
battery, yet it very plainly appears that he did not. He 
saw fit only to exert his authority as Eecorder, and to pun- 
ish him solely for the infraction of the city ordinance. 
Conceding, however, that the offenses are identical, that 
fact cannot in this case avail the appellant, for we deem the 
correct view of the subject to be that taken by the Court in 
Sha/er v. Mumma (17 Md. 331), wherein it was held that 
the imposition of a fine by the mayor of a city in the exer* 
cise of his police power, will not relieve the offender from 
liability to the State. And this is analogous to the well- 
settled doctrine which holds an offender liable to be doubly 
punished, by the United States and by a single State, for 
an act violative of both a law of Congress and a State law. 
{Fox V. Ohio, 5 How. U. S. 410; Moore v. Illinois, 14 How. 
U. S. 13; JOevij v. The Slate, 6 Ind. 281; Waldo y. Wallace, 
12 Ind. 569; Gardner v. The People, 20 111. 430.) 

It follows that the judgment of the Court below must be 
affirmed. 

Judgment affirmed. 



ABBAM BLAKESLY and THEBESA BLAKESLY, 
Appellants, v. FBANCIS CAYWOOD and J. C. 
CAYWOOD, Bespondents. 

The Donation Act is ▲ Fbksknt Grant. — The langaage of the Donation 
Act of September 27, 1850, operated in favor of the actual settler, who 
was under no disability, as a present gprant, and vested in the donee a 
legal title to the land before the issuing of the patent. 

Idem — Donbib taxes upon Conditions Subsequent. — By the operation of 
the Donation Act the donee acquires the land in fee subject to the con- 
ditions specified in the Act. They are conditions subsequent, and it is 
in the power of the donee to render the estate absolute by performance 
of the conditions. 

Idem — Gbant is not Void whbbe Ai<ien Dies befobb Natubalization. — 
The proviso in the fourth section of the Act that no alien shall be en- 
titled to patent until he becomes naturalized does not render the grant 
void upon the death of such alien without naturalization. 
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Argmnent for Bespondents. 



Appeal from Marion County. 

The facts are stated in the opinion of the Court. 

John Kelsay, B. S. StraJian and Boise dk Willis, for Ap- 
pellants. 

The Donation Law is in words of present grant. (2 Ogn. 
E. 266; 12 How. 75.) 

Charles P. Matt, up to the time of his death, had com- 
plied with all the terms and conditions of the Donation Law. 
The widow and heirs in such case take the share or interest 
of the deceased in equal proportions. (Donation Law, §4.) 

The plaintiff, Theresa, was born in Oregon, December 26, 
1849, and was and is a citizen of the United States. (1 Sandf . 
Ch. 583, 639: 1 Abbott's Dig. p. 63, g 11; 2 Kent's Com. 16.) 

The widow and heirs, being citizens, could demand the 
patent without proof of their citizenship; they take as pur- 
chasers of the United States. (Fidds v. Squires, Deady, 383; 
2 Black. Com. 1.) 

The Donation Law is to be construed liberally in favor 
of the grantees. {Silver v. Ladd, 7 Wallace, 224.) 

Mallory & Shcuv, for Respondents. 

The latter clause of the first provision of § 4 of the Act 
of September 27, 1850, applies only to those aliens who 
made their declaration of intention after the passage of the 
Act. This proviso confers a special privilege upon the 
heirs which was not possessed by the ancestor; they could 
obtain patent without proof of naturalization. 

Without a special provision the heir cannot take by de- 
scent a greater estate than the ancestor held. The ancestor. 
Matt, could take no title to the land until he produced 
record evidence of his naturalization. If that was necessary 
for him, it is necessary for the heirs to make the same 
showing. 

The relation of the United States with Great Britain, 
growing out of the joint occupancy of the Territory of Ore- 
gon, did not tend to ptomote friendly feelings between the 
citizens of the two countries. 



Sept. 1872.] Blakesly v. Caywood. 281 

Opinion of the Conrt — Upton, 0. J. 

British subjects in Oregon had no sympathy with the 
United States Government, ttierefore it was not the policy 
of the United States to give them land. If the United 
States had bounties to bestow they proposed to make citi- 
zens, and not aliens, the recipients of them. Aliens then 
in the country would accept the grant and insist upon their 
loyalty to a foreign power. It was to deprive them of that 
right that this proviso was inserted into the fourth section. 
The debates in Congress, at the time the law was before it 
for its consideration, show what was intended by the lan- 
guage of the proviso. (Speeches of Humphrey Marshall, 
Samuel R. Thurston, James B. Bowlin and Willard P. Hall, 
Part 2, 1st Session, 31st Congress, Cong. Globe, 1078, 1080; 
Speech of Cyrus L. Dunham, Id. 1094; Marshall's Amend- 
ment, Id. 1095; Discussion on motion to strike out Amend- 
ment, Id. 1096; Speeches of Dawson, Douglas, Benton and 
Felch, Id. 1845, 1846.) 

By the Court, Upton, C. J. : 

This is a suit to compel the defendants to convey to the 
plaintiffs a parcel of land claimed under the Donation Act 
of September 27, 1850. The defendants demurred to the 
complaint, stating as ground of demurrer tSat it does not 
state facts sufficient, to constitute a cause of suit, and the 
Circuit Court having sustained the demurrer, the plaintiffs 
appeal to this Court. 

The plaintiffs claim through Charles P. Matt, the father of 
the plaintiff, Theresa Blakesly, who settled upon the land in ^ 
controversy in 1844, and continued to reside upon it with 
his wife until 1851, at which time he died intestate, leaving 
a widow and an only child — the plaintiff Theresa. The de- 
fendant claims under one G. W. Taylor, who entered upon 
the land lifter the death of Charles P. Matt, and has since 
obtained a patent for the land from the United States. 

The complaint sets out fully the proceedings taken by 
Matt and by Taylor in their efforts respectively to obtain 
title from the Government, and the sufficiency of the plead- 
ing depends upon an alleged disability on the part of Charles 
P. Matt, and those claiming under him^ to take and hold the 
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lands as a donation. Charles P. Matt was not a native of 
the United States, and never became naturalized, but in the 
year 1849 he declared his intention to become a citizen, 
and his daughter, the phiintiff, is a citizen of the United 
States. The question of disability — ^the only controverted 
question in the case — rests . upon the construction to be 
given to the several provisions of the Donation Act bear- 
ing upon the rights of aliens and those claiming under them. 
Section 4 of the Act specifies the qualifications of the donee 
in this respect, in the following language: ''Being a citizen 
of the United States, or having made a declaration, accord- 
ing to law, of his intention to become a citizen, or who shall 
make such declaration on or before the 1st day of Decem- 
ber, 1861." 

The same section contains the following: 

* ' Provided^ that no alien shall be entitled to a patent for 
lands granted by this Act, until he shall produce to the 
Surveyor-General of Oregon record evidence that his natu- 
ralization as a citizen of the United States has been com- 
pleted. But if any alien having made his declaration of an 
intention to become a citizen of the United States after the 
passage of this Act, shall die before his naturalization shall 
be completed, "the possessory right acquired by him under 
the provisions of this Act, shall descend to his heirs at law, 
or pass to his devisees, to whom, as the case may be, the 
patent shall issue." 

One of the principal inquiries involved in this case is 
whether this explicit declaration that no alien shall be en- 
titled to a patent until he shall produce evidence of his 
naturalization, is to be regarded as annexing a condition 
to the estate granted, the breach of which will amount to 
a forfeiture and annul the grant. If by the terms of the 
Act nothing passed to the donee until the issuing of the 
patent, the subject would be easily disposed of; for in that 
case, denying a patent would be denying all right and in- 
terest in the land. If becoming a citizen was thus made a 
condition precedent, the proposed grant would become a 
nullity upon the death of the party without naturalization. 
But in this case^ Charles P. Matt^ being qualified as a donee 
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within the terms of the Act, and being settled on the prem- 
ises at the time, a present interest in the land passed di- 
rectly to him by the terms, ** there shall be and hereby is 
granted to every white settler or occapant of the public 
lands * * * having made a declaration, according to law, 
of his intention to become a citizen of the United States 
* * * now residing in said territory, and who shall have 
resided upon and cultivated the same for four consecutive 
years, and shall otherwise conform to the provisions of this 
Act, the quantity of one-half section, or three hundred and 
twenty acres of land." It is, I think, too well settled to be 
open to argument that in favor of the actual settler, who 
was under no disability, this language operated as a present 
grant, and vested in the donee a legal title to the land before 
the issuing of the patent. 

The title thus conferred on the donee was encumbered 
with conditions and liable to be defeated by the failure of 
the donee to perform; but it was nevertheless a present 
grant vesting the title, notwithstanding the estate was upon 
conditions subsequent and might be defeated by non-per- 
formance; and we are to consider whether, by the terms of 
the grant, failure to become naturalized was such breach of 
a condition subsequent as to defeat the grant. Up to the 
last moment of the life of the donee the delay was no breach 
of condition, there being nothing in the Act requiring the 
donee to be naturalized within a specified time. On the 
contrary, the effect of naturalization would have been the 
same had it been accomplished on the last day of his life as 
if done at a former period; and had he complied with all 
other requirements of the Act and lived until the present 
time without becoming naturalized, all the right and inter- 
est in the land that were his immediately after the Act took 
effect would still be his. Should an alien so circumstanced 
become naturalized hereafter, the disability in regard to re- 
ceiving a patent would thereupon disappear, and he would 
then stand in respect to the title and in respect to receiving 
a patent in the same position as a native citizen. It is clear, 
therefore, that during the lifetime of Charles P. Matt his 
rights were not divested because of his failure to become 
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naturalized, and if the land has reverted to the Govern- 
ment, becaase of his failure, it reverted at his death. The 
donee in this case, although an alien, was within one of the 
classes of persons entitled, under the specifications of the 
Act, to take as a donee, and he was within the description 
of persons of whom it is enacted that if ''either shall have 
died before patent issues, the survivor and children, or 
heirs, shall be entitled to the share Or interest of the de- 
ceased." The land donated must be within that general 
provision, unless there is some special provision making the 
donee, who had before the passage of the Donation Act de- 
clared his intention to become a citizen, an exception to the 
general rule relating to the disposition of the property on 
the death of the donee. 

There is, in the language first above quoted, a special 
provision in regard to aliens who made the declaration of 
intention after the passage of the Act, and it is a peculiar 
and noticeable feature of the provision that it omits to men- 
tion the survivor, and enacts that if one of that class ''shall 
die before his naturalization shall be completed, the pos- 
sessory rights acquired by him under the provisions of this 
Act shall descend to his heirs at law.'- No such special ref- 
erence is made to the disposition of the property of those 
who had previously declared the intention. On the hearing 
it was argued that an inference arises from omitting to make 
special provision touching the latter class, that the share or 
interest granted them would not descend, but would ter- 
minate with the life of the donee. Such an inference might 
arise if no general rule had been made broad enough to in- 
clude the latter class, but inasmuch as the scope of the gen- 
eral provision for disposing of property on the death of the 
donee does include the class of aliens not mentioned in tbis 
exception or special provision, the only presumption thus 
raised is that no special provision is intended in regard to 
that class, and the only logical deduction is that on the 
death of an alien of that class the disposition of the prop- 
erty is within the general rule. The circumstance that the 
land of the other class is made to descend in an exceptional 
manner leads to the same conclusion. 
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On the argument, reference was made to the circumstance, 
that at the time of the passage of the Act there was a class 
of settlers who were not in sympathy with our Government, 
and it was claimed that the proviso first above quoted was 
inserted in the Act for the purpose of discriminating against 
that class of settlers, and that the Act should be so con- 
strued as to give it that effect. It is difficult to perceive 
that the construction contended for would tend to favor 
such discrimination. If one of the objects sought to be 
accomplished by the Act was to discriminate against such 
British subjects as were unfriendly to our Government, that 
object would not be advanced by favoring the heirs of those 
who should thereafter declare the intention to become citi- 
zens, and entirely cutting off the heirs of those who had 
previously done so, especially as it is not to be supposed 
that many of those not in sympathy with our Government 
had made such declaration of intention previous to the pas- 
sage of the Act. The object would have been better effected 
by dealing liberally with those who had already taken the 
incipient step, and by denying a donation to those who had 
not done so, or placing the grant to them under severe re- 
strictions. Want of sympathy with the Government on the 
part of a portion of the alien settlers does not afford a rea- 
son in favor of the construction that would cut off the chil- 
dren or heirs of those who had declared their intentions 
before the passage of the Act. 

The provision of the Donation Act that indicates an in- 
tention to discriminate against aliens of any class, is that 
part of the proviso above quoted which declares that an 
alien shall not be entitled to a patent until he produces 
proof of his naturalization, and the right of the plaintiff to « 
the relief prayed for in this case depends upon the question 
whether the death of Charles P. Matt, while he labored 
under the disability as to receiving a patent, forfeited the 
right to the land. 

There are several provisions in the Act itself that show 
that its framers did not conceive that issuing a patent to the 
donee was indispensable to the operation of the grant; as, 
for instance, the provision of the fourth section, by which 
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the rights of one class of aliens descend to the heirs at law; 
that of the same section by which the share or interest de- 
scends to the survivor and children or heirs, in case the 
settler has "complied with the provisions of the Act so as 
to be entitled to a grant," and dies before patent issues; 
that of the eighth section, by which, on the death of a set- 
tler before the expiration of the four years' continued pos- 
session, "all the rights of the deceased under this Act shall 
descend to the heirs at law of such settler, including the 
widow, where one is left," and the similar provisions found 
in § 1 of the amendment of 1853. In case of aliens who 
declared their intentions after the passage of the Act, the 
property descends to the heirs at law, although the heirs 
may be aliens, and possibly may not even declare their in- 
tention to become citizens. The language of the fourth sec- 
tion assumes that settlers who die before patent issues, may 
and do become entitled to the grant, and it would seem ob- 
vious from the tenor of the Act, if it were not already judi- 
cially determined, that the donee takes an estate in the land 
before the patent issues. The interest thus acquired is 
something more than a bare possession: the donee has a 
right which even the Government cannot annul or disre- 
gard — it is a property in the land, held by him in his own 
right, and it is not a mere life estate; the Act contemplates 
that he may devise it. It is true, his interest at its incipi- 
ency is an estate encumbered with conditions, but they are 
conditions subsequent, and it is in his power to render the 
estate absolute. If he complies on his part, it is not in the 
power of the Government to divest it; he must, therefore, 
be deemed the holder of the legal title, as well before as 
.after the patent issues. In the lifetime of Charles P. Matt, 
and while his naturalization was delayed, his estate did not 
remain in abeyance for the lack of a patent, and the Act by 
its terms directed to whom the land should go in case of his 
death. Withholding the patent from the heir does not 
necessarily divest the rights of the heir nor the title which 
the law has cast on the heir. There is nothing in the Act 
to prevent the patent issuing to the heir if the heir is or 
becomes a citizen; nor is it indicated in the Act that the 
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gi'ant shall become iDoperative the moment of the death of 
the donee, in case a patent has not issued prior to that time. 
The grant not being limited to an estate for the life of the 
donee, the grant remained in operation, in the absence of a 
patent, as well at the moment of the death of the donee as 
during any other part of the time in which the patent was 
delayed or retained because the grantee was not entitled to 
receive it. 

We find in g§ 4 and 8 of the original Act, gg 1 and 8 of 
the second Act, and § 5 of the third Act, such manifest in- 
tention to deal liberally with the heirs and widows of those 
who are prevented by death from complying with the con- 
ditions which Congress deemed it necessary to impose, that 
nothing short of a clear manifestation of such intention can 
reasonably be construed to place a particular class of per- 
sons in an attitude so opposite to that in which the framers 
of the law have evidently sought to place those deemed 
worthy to receive a donation. 

The case before us presents this state of facts: A British 
subject settled upon the land in controversy in 1844, and, 
with his family, continued to reside upon it until his death, 
in 1851, prior to which time he made the usual application 
at the Land Department, he having in 1849 made declara- 
tion of his intention to become a citizen. At his death the 
plaintiff, Theresa Blakesly, who was his only daughter, still 
claimed the land in right of her father, and it was entered 
upon by the said Taylor, a stranger to the title, under claim 
that by the terms of the Donation Law the land which had 
been thus held by the plaintiff's father for seven years had 
reverted to the Government. 

By the operation of the Donation i^.ct, the plaintiff's 
father acquired the land in fee, subject to the conditions 
specified in the Act. (Summers v. Dickhison, 9 Cal. 654; 
Ktniiun V. GinJUk, 27 Cal. 87.) 

The only restriction contained in the Act bearing any re- 
lation to the facts before us, is that expressed in the words, 
"Provided that no alien shall be entitled to a patent to the 
laud granted by this Act until he shall produce" evidence 
of his naturalization. It has been universally held that a 
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statute which grants land by words of present grant passes 
the legal title to the grantee by the Act itself. (Zee v. Sum- 
mers, 2 Ogn. 260; Strotlier v. Lucas^ 12 Pet. 454; Fletcher v. 
Peck, 6 Oranch, 87.) 

This land having been donated to Matt, and the title, on 
his death, having vested in the plaintiff, Theresa Blakesly, 
and her mother, whose interest she now has, the United 
States having no title could not lawfully grant it to another. 
(PoWs Lessee v. Wendal, 9 Cranch, 87; Patterson v. Winn, 11 
Wheat. 380.) 

There are sufficient facts alleged in the complaint to show 
that the plaintiff is entitled to relief. The title, having 
vested in the plaintiff's father at the time of the passage of 
the Donation Act, was not divested by failure to issue a 
patent to him, nor by his death while he labored under the 
disability affecting only his power to receive a patent and 
not his power to take the laud, and on. his death the land 
did not revert to the Government. It being private prop- 
erty, the Government could not grant it, and the defend- 
ants, as grantees of Taylor, must be deemed to hold the 
patent iti trust for the plaintiff. A decree should be en- 
tered in the Circuit Court in accordance with this opinion. 
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EZBA SCOVILL, Appellant, v. HARLOW BAENET, 

Eespondent. 

Pleadings — Deniaub. — A. denial that property sned for is of the exact yalne 
alleged in the complaint is an admission of any less value. 

Idem — Conjunctitb Denials. — Facts stated conjunctively in a complaint 
should not be denied in the answer as a whole, as conjunctively stated, 
but should be disjunctively denied in order to raise an issue. ' 

CouBT OF Eqititt WILL INTERPOSE — When. — Mere mental weakness, or in- 
adequacy of consideration standing alone, will not warrant the inter- 
ference of a Court of equity in ordinary cases; but where both these ele- 
ments are present, equity will take jurisdiction. 

Appeal from Polk County. 

The material facts are stated in the opinion of the Court. 
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JUiichell & Dolphy and HiU, Thayer and Williams, for Ap- 
pellant. 

Hen. Hayden and Boise & Willis, for Respondent. 

By the Court, McArthur, J. : 

This is a suit to set aside or redeem from conveyance 
the tract of land described in the complaint. 

A number of objections were urged to the sufficiency of 
the answer, into which an examination is deemed neces- 
sary. 

The complaint alleges that the land in controversy was 
of the value of twelve thousand dollars on February 15, 
1870. 

The answer denies ** that the said premises were, on the 
15th day of February, 1870, worth twelve thousand dol- 
lars." This, it is contended, is not a denial of the allega- 
tion in the complaint, but is an admission that the lands 
were, on the day mentioned, worth any sum less than twelve 
thousand dollars, and raises no issue in relation to the 
value of the premises. This position is undoubtedly cor- 
rect, for it is a well-settled rule of pleading under the Code 
that a denial that the property sued for is of the exact 
value alleged in the complaint is an admission of any less 
value. {Leffingivell v. Crriffen, 31 Cal. 232.) 

In Schceizel v. The Germantown Mutual Ins. Co. (22 Wise. 
412), the complaint alleged that on a particular day certain 
property which was insured in the said company was all 
destroyed by fire. The answer denied the allegation in the 
very words of the complaint. It was held that the answer 
stated no defense, and offered no material issue. ^' Such a 
denial," said the Court, " is a negative pregnant with the 
admission that it may have been all destroyed on some 
other day, or that a part may have been destroyed on the 
day named. Such denials have been always held insuffi- 
cient." 

In Lynd v. Picket et al. (7 Minn. 184), it was held "that 
when the question of value is material, a denial that the 

Vol. IV.— 19 
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property was of the value alleged in the complaint is in- 
sufficient and amounts to an admission of the allegation. 
The denial should state the property is of no value, or the 
value as the party claims it to be. Upon this point see also 
Baker v. Bailey ^ 16 Barb. 54; Salinger v. LiLsk, 7 How. Pr. 
430; Davison v. PoweUy 16 How. Pr. 467. 

Another material allegation of the complaint is that the 
plaintiff was then, February 15, 1870, mentally infirm aiui 
not of sound mind, and so insane as to be wholly incapable 
of attending to business. ^ 

It will be observed that the facts in this allegation are 
stated conjunctively. The denial is as follows: ** Defen- 
dant also denies that at the date of the 15th day of Feb- 
ruary, 1870, the plaintiff was mentally infirm and not of 
sound mind, and so insane as to be t£;7ioZZ^ • incapable of 
attending to business." Thus the facts stated conjunctively 
in the complaint are undertaken to be answered by the 
defendant denying them as a whole, as conjunctively stated, 
as will be seen by placing the aggregated statement of facts 
in the complaint in juxtaposition with the answer made 
thereto. 

This mode of answering is in violation of the common 
law rules of pleading, and also of the rule establishe(} by 
the Code, which provides that the answer shall contain a 
specific denial of each allegation of the complaint contro- 
verted, or a denial thereof, according to the defendant's 
information and belief. (Busenius v. Coffee, 14 Cal. 91; 
Hensleyy. Tartar, 14 Cal. 608; Blankmany. Vallejo, 15 Id. 
638; Kuhland v, Sedgivick, 17 Id. 123; Canfidd v. Sanders, 
17 Id. 569; Brown v. Scott, 25 Cal. 195; Landers v. Bolion, 
26 Cal. 417; Hopkins v. Everett, 6 How. Pr. R. 159;, Sal- 
inger V. Lucky 7 Id. 430; Davidson v. Powell, 16 Id. 467; 
Sherman v. N. Y. C. Mills, 1 Abb. 187 ; Baker v. BaiU}/, 
16 Barb. 54.) 

The defendant, using the language of the complaint, 
denies that the plaintiff was wholly incapable of attending 
to business, and also '^denies that on a certain day he 
fraudulently took advantage of the plaintiff's incapacity, 
and, under pretense of making a loan to plaintiff, frauda- 
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lently procured him (plaintiff) to sign aod execute a certain 
writing of that date under seal, which purports to be a 
deed of such premises." And again he stops with the de- 
nial '' that said note and the proceeds thereof was the only 
consideration thereof which the plaintiff received for said 
dead," without alleging what further or other consideration 
was received by the plaintiff, which he should have alleged 
if he relies upon any further consideratioi). 

Under the rule just referred to, everyone of these denials 
is insufficient, and the case is with the plaintiff on the 
pleadings. But inasmuch as counsel have submitted the 
entire case, together with all the depositions, to this Court, 
we have concluded to pass by the questions relating to the 
technical sufficiency of the pleadings and to decide this 
suit upon the merits. 

We are of opinion that the preponderance of testimony 
clearly shows that at the time the deed in question was 
executed, the plaintiff was of such weak understanding as 
to be incompetent to transact business, and that the con- 
sideration paid for the land in controversy was grossly 
inadequate. These conclusions of fact being reached, the 
question of law to be determined is, can equity afford 
relief? 

In 3 Leading Cases in Equity, 136, it is said that ''a 
Chancellor will not interfere under ordinary circumstances, 
on the ground of mental weakness, or of inadequacy of 
consideration, so long as either stands alone, and there is 
no reason for supposing that one has led to or resulted in 
the other. When, however, both these elements are present 
the case changes its aspect, and there will be ground for 
an inference that the inadequacy is due to the exercise of 
undue influence, or that undue advantage has been taken 
of the weakness, and equity will set the whole transaction 
aside unless this presumption is rebutted satisfactorily. 
Hence, while proof that the powers of one of the parties 
to a contract were decayed or enfeebled may be nothing 
in itself, it will be everything when the bargain is one that 
no man, in the full possession of his faculties, woiild have 
made, and that no man should have made with another who 
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had lost the power of taking care of himself." The au- 
thorities upon this point are overwhelming. The presump- 
tion alluded to has not, in our opinion, been satisfactorily 
rebutted, hence the doctrine applies to and must govern in 
this case. 

The defendant's counsel insist that the conveyance was 
executed by the plaintiff to enable him to defraud his cred- 
itors, and that the rules of equity cannot be invoked to 
assist him in recovering the property. We have found that 
the plaintiff was at the time of weak understanding, and 
that he was overreached in the transaction by the defend- 
afnt. His mental condition was such as would release him 
from moral responsibility, and equity will relieve him from 
the effect of the contract. It is settled, we think, beyond 
controversy, that where a party is of weak understanding, 
and is overreached in a transaction, Courts of equity will 
not enforce a rule for the prevention of fraud when, in so 
doing, a greater fraud would be sanctioned. {Collins v. 
Blanton, 1 Smith's L. C, pt. 1, p. 637; Ford v. Harrington, 
16 N. Y. 285.) 

In both these cases the numerous authorities bearing 
upon this question are cited and referred to. 

We do not deem it necessary to pass upon the question 
of the intention of the plaintiff in executing the deed, for 
whether mortgage or deed absolute, the same causes which 
move us to relieve against the one would operate to relieve 
against the other. 

It follows that the decree in the Court below must be 
reversed, and a decree in accordance with this opinion be 
entered here. 

Decree reversed. 



JEHIEL S. KENDALL, Eespondent, v. W. H. McFAE- 

LAND, Appellant. 

Mechanic's Lien. — When judgment is rendered to enforce a mechanic's lien, 

an execution may be issued thereon to sell the premises. 
DEM. — Under the statute mechanics' liens have precedence over all other 
liens after the commencement of the building; but the statute must be 
strictly complied with in order to secure such precedence. 
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Idem. — In an action to enforce snch liens it shonld appear when the build- 
ing was commenced, to enable the Court to determine when the liens 
attached. 

Idem. — If it nowhere appears in the judgment-roll when the liens attached 
to the building, the judgment would operate as a lien upon the premises 
as an ordinary judgment from the time it was docketed. 

Appeal from Benton County. 

Strahan & Burnett^ for Eespondent. 

Chenowethy HUl, Thayer and WiUiams, for Appellant. 

By the Court, Prim, J. : 

This was a suit in equity, commenced in the Circuit Court 
of Benton County, by respondent J. S. Kendall, to fore- 
close a mortgage on certain premises, situate in the town of 
Corvallis, with a building thereon known as " Hunt's Brew- 
ery." This mortgage was executed on June 30, 1870, by 
Joseph Hunt and Anna Hunt, his wife, to secure the pay- 
ment of one thousand dollars. W. H. McFarland, John 
Hunt, Bernard Hunt and Henry Solle were also made de- 
fendants to this suit. The appellant, W. H. McFarland, 
not being united in interest with his co-defendants, filed a 
separate answer, claiming to be the absolute owner of the 
premises embraced in the mortgage. 

The title claimed by appellant was obtained as follows, 
to wit: He and six others claimed to be the holders of me- 
chanics' liens against the said premises, in different amounts, 
for labor and materials furnished for the construction of the 
building thereon known as '* Hunt's Brewery." Prior to 
the commencement of this suit these lien-holders had com- 
menced separate actions at law against said Hunt to recover 
the respective amounts due them, and to enforce their re- 
spective liens against said premises. Each of them suc- 
ceeded in obtaining a judgment against Hunt for the amount 
due him, and also a judgment that the premises be sold 
and the proceeds thereof applied to the discharge of his 
said lien. The aggregate amount of these judgments was 
$2245.65 exclusive .of cost and disbursements. Three of 
these judgments were docketed on the 9th day of Decem- 
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ber, 1870, two of them on the 28th of November, 1870, and 
two on the 7th day of December, 1870. The mortgage was 
executed and recorded prior to the time when these judg- 
ments were docketed, and it nowhere appears in the records 
of these judgments when the building was commenced or 
when the mechanics' liens attached. 

Executions were issued on each of these judgments against 
Joseph Hunt for the amount specified therein, and were 
levied upon the premises described in the mortgage. The 
notice required by law having been given, the premises were 
sold by the Sheriff, under and by virtue of said executions, 
to appellant for $2550. The sale was duly confirmed by 
the Court, and after the term for redemption had expired 
the Sheriff executed a deed to McFarland, who immediately 
took possession of said premises. These executions were 
not issued specially against the property upon which these 
parties claimed to hold mechanics' liens, but against Joseph 
Hunt, commanding the Sheriff ''that out of the personal 
property of said defendant, or if sufficient cannot be found, 
then out of the real property belonging to said defendant, 
in your county, on or after the 7th day of December, 1870, 

you satisfy the sum of dollars." Upon the hearing 

of this cause the Circuit Court found the equities to be with 
respondent, and entered a decree in accordance with such 
finding, from which McFarland has appealed to this Court. 

The question presented here is, what interest or rights 
did appellant acquire in the property in question, sold by 
the Sheriff under the executions issued upon these several 
judgments ? If the parties desired to enforce their respect- 
ive liens against the property upon which they were claimed 
they should have issued special executions to sell that 
property. 

The statute, in providing how such liens may be enforced, 
provides that *'if judgment be rendered for the plaintiff 
he may have an execution issued thereon to sell the prem- 
ises." (Mis. Laws, ch. 32, §6.) 

The executions issued were not special, but general exe- 
cutions authorizing the Sheriff to sell such real property as 
belonged to Hunt on the day the judgments were docketed, 
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or at any time thereafter, upon the condition that sufficient 
personal property could not be found by said Sheriff out of 
which to satisfy said execution. But the mortgage of re- 
spondent having been executed and duly recorded, prior to 
the time when these judgments were docketed. Hunt, it ap- 
pears, had parted with all his interest in this property, prior 
to that time, unless it might be the right of redemption. 
But it is claimed that the liens for which these judgments 
were given were mechanics' liens, and that it is provided 
by statute that such "liens shall have precedence over all 
other liens after the commencement of the building." (Mis. 
Laws, ch. 32, § 7.) 

The statute undoubtedly has given priority and prece- 
dence to this class of liens over all other liens, but a party 
who wishes to secure such priority and precedence is re- 
quired to proceed strictly in accordance with the provisions 
of the statute. It was held by this Court at a former term,^ 
that the remedy created by this statute is an extraordinary 
one, "created in derogation of common law and ought to 
be strictly construed." {Dalles Lumber and Manufacturing 
Company v. The Wasco Woolen Manufacturing Company, 3 
Ogn. 627.) 

No time having been specified in any of these judgments 
when the building was commenced, upon which the liens 
were claimed, the judgments could only operate as liens 
upon such property, the same as an ordinary judgment, 
from the time when they were placed upon the judgment- 
lien docket; and in consequence of these judgments failing 
to show when the mechanics' liens attached to the building, 
we are unable to see how any other or greater interest could 
have been sold under special execution than was owned by 
Hunt in the property on the day when the judgments were 
docketed. 

In an action to enforce a mechanic's lien, if the party de- 
sires his lien to be enforced from the commencement of the 
building upon which the lien is claimed, the time when the 
building was commenced shoald be averred in the com- 
plaint, so that it may be determined and adjudged by the 
Court at what time said lien attached to the building. 
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PoiDts decided. 

To enable appellant to hold the premises against the 
mortgage of respondent, it should have appeared in the 
judgments and proceedings under which he claims title, 
that these mechanics' liens attached to the building in ques- 
tion prior to the time when respondent's mortgage was exe- 
cuted and recorded. The time when these liens commenced 
to have an existence was one of the main questions to be 
ascertained and judicially determined in said action. If no 
time was mentioned in said proceedings when said liens at- 
tached, we are unable to see how it can be done here after 
said judgments have been executed. 

Again, if this mortgage was executed prior to the com- 
mencement of these actions to enforce these mechanics' 
liens, respondent wai^ entitled to have the summons served 
upon him, so that he might become a party defendant to 
said actions, if he desired to do so. This, however, not 
paving been done, these judgments could not conclude any 
rights defendant may have had in said premises. 

It is ordered that the decree of the Court below be 
affirmed. 



ADOLPH AND MAEGUERITE JETTE, Appellants, v. 
HONOEE AND CELESTE PICARD, Respondents. 

Donation Law— Rights op Marbied Women undbb. — L. took up two hun- 
dred and sixty-threo and fifty-three one-hundredths acres of land under 
$ 4 of the Donation Law, and, being married at the time, held that his 
wife was entitled to have one-half thereof set apart to her. The right 
of the wife in no way depends upon the number of acres in the claim. 

Wills — Conbtbuction op. — The intention of the testator must be looked to 
in construing a will. Wills operate upon w^at is found to actually be- 
long to the estate of the testator. 

Appeal from Marion County. 
The facts are stated in the opinion of the Court. 
IVilliams & Willis and R. P. jBorse, for Appellants. 
G. TV. Lawson and Eugene Sullivan, for Respondents. 
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By the Court, McAbthub, J. : 

Tanisse Liard settled upon, claimed and commenced to 
cultivate land claim No. 95 in townsLip 4 south, range 2 
west, containing two hundred and sixty-three and fifty-three 
one-hundredths acres lying in and being parts of sections 
20, 21, 22, 27, 28 and 29, in said township and range, in 
1846, and continued to reside upon and cultivate and pos- 
sess said lands until his death. He filed his notification to 
hold said lands under the Donation Law (so called) in his 
own individual right, without stating that he had a wife, and 
duly made his final proof of four years' residence and cul- 
tivation, as by the law required to entitle him to a patent 
from the United States. On December 29^ 1851, after hav- 
ing made such final proof, he executed a will, and dying 
shortly afterward, said will was admitted to probate, Sep- 
tember 2, 1852. Shortly afterward a certificate was issued 
by the proper officers to his heirs at law for all of said lands. 
The date of his marriage with Celeste (now intermarried 
with Honore Picard) was February 5, 1849, and he con- 
tinued to live with her upon said premises from the date of 
their marriage until the time of his death, about March 15, 
1852. Marguerite is the only child of Tanisse Liard and is 
the fruit of his marriage with Celeste. By the terms of the 
will he bequeathed and devised to his wife, Celeste, and to 
his daughter, Marguerite (now intermarried with Adolph 
Jette), each ** one-half of all the personal property and 
real estate of which he should die possessed or seized." 

In March, 1870, a petition was presented to the officers 
of the proper land office on behalf of Celeste, which was 
contested by Marguerite. After hearing the matters set out 
in the petition, the donation certificate, which had been 
previously issued to the heirs at law of Tanisse Liard, was, 
on September 20, 1870, corrected and changed so as to give 
the heirs at law the north half of the claim, and to Celeste, 
the widow of Tanisse, the south half thereof. This de- 
cision remains unappealed from and is in full force. Some 
time prior to the decision of the land officers, this suit was 
instituted for partition of the premises, and was continued 
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Statement of Facts. 

from term to term, and finally at the June term, 1871, was 
heard. After hearing, the Court made a decree dismissing 
from consideration the south half of the claim, and order- 
ing that the north half thereof be equally divided between 
Celeste and Marguerite. From this decree Marguerite ap- 
peals, and urges that she is entitled under the will to one- 
half of the entire tract. 

When Liard availed himself of the provisions of the Do- 
nation Law he was at liberty to take up six hundred and 
forty acres, one-half of which would go to his wife. He 
could take any less number of acres, but could not so take 
as to preclude his wife from her share of what was taken. 
The right of the wife in no way depends upon the number 
of acres taken up. She has a clear right to half of what- 
ever quantitj' of land he took. (Donation Act, g 4.) When 
he executed the will it seems he was laboring under the im- 
pression that his wife had no interest in the claim, — that is, 
nothing in her own right. There is uothing in the case 
which warrants any other conclusion than that he was sim- 
ply mistaken; there is nothing at all which savors of fraud. 
The provisions of the will operate only upon the north half 
of the claim, for that is all that he owned at the time of its 
execution. 

It is a settled principle that the intention will govern in 
the construction of a will, but it is equally true that a man 
cannot devise by testament what he does not own. Courts 
cannot apply a will to any property but that which is found 
to actually belong to the estate of the testator. 



4 soe 

5 52 Decree affirmed. 
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EMILY C. PITTMAN, Appellant, v. WM. M. PITT- 
MAN, Eespondent. 

Wife's Right of Action at Law.— A divorced wife cannot maintain an 
action at law against her divorced husband upon an implied contract 
arising daring coverture. 

Appeal from Linn County . 

The complaint alleges that on or about December 3, 1864, 
the defendant received from the plaintiff's father the sum of 
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one thousand dollars in gold coin to the use of the plaintiff; 
that demand for the payment thereof was made, but that 
the defendant has not paid any part thereof, but is now 
justly indebted to the plaintiff in the sum of one thousand 
dollars. The answer denies specifically each affirmative al- 
legation of the complaint, and alleges that on July 4, 1858, 
the plaintiff and defendant were lawfully married, and con- 
tinued to be husband and wife until July 14, 1870, at which 
date they were divorced by decree of the Circuit Court for 
Benton County. And further, that the plaintiff, as heir at 
law of Hetty Allen, deceased, was entitled to a certain one- 
fifth of said decedent^s land claim. That the same was sold 
to one Chambers, the proceeds thereof being eight hundred 
dollars, and that Chambers, with the knowledge and assent 
of the plaintiff, paid the same to one Mulky's administrator, 
in discharge of a demand of said administrator against the 
defendant, and that there never was any previous agreement 
or understanding that the money should be refunded to the 
plaintiff. The Statute of Limitations is also pleaded. The 
new matter in the answer is denied in the reply, and therein 
it is further alleged that there was an understanding that 
plaintiff was to have the money to her own use; that she 
always claimed it; that the money was the proceeds of her 
interest in her mother's estate, and that at the time of insti- 
tuting this action the plaintiff was a single woman. 

Defendant moved for judgment on the pleadings; and 
from the order allowing said motion and dismissing the ac- 
tion the plaintiff appeals. 

By the Court, MoArthur, J. : 

A careful examination of the pleadings discloses .that this 
is an action at law upon an implied contract for the payment 
of money, and that at the time of the transaction out of which 
the implication arises, the parties were husband and wife. 
At common law, husband and wife were incapable of mak- 
ing any contract, express or implied, which a Court of law 
would countenance or uphold. Nor does the constitutional 
provision (Art. XV, g 5) break the force of this rule. That 
provision was adopted for the protection of the wife's prop- 
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erty from the debts or contracts of the husband. It does 
not enlarge her strictly legal rights so far as to allow her to 
sever her unity from her husband, and enable her to enter 
into contracts with him as with a mere stranger. The appel- 
lant cannot recover upon the implied contract pleaded in a 
Court of law. The only forum wherein the questions pre- 
sented by this record can be properly examined into, and 
the adequate remedy afforded, is a Court of equity. 

Courts of equity protect with great care the separate 
property of the wife and the proceeds thereof, and enforce 
against all persons any reasonable agreement concerning it. 
The beneficent rules which they now apply in this class of 
cases have tempered the harshness of those relics of feu- 
dalism which still find sanction in courts of law. 

In this case the amount sought to be recovered was the 
proceeds of the sale of a parcel of land inherited by the 
appellant during coverture. Under no circumstances could 
the land, or the proceeds thereof, have been reached by 
any process issued at the instance of the creditors of the 
respondent. Being a pecuniary right, occurring during 
coverture, the respondent could not equitably appropriate 
it to hia own use, or to the discharge of his liabilities, with- 
out the knowledge and assent of the appellant. If appro- 
priated for such purpose by the husband without the wife's 
knowledge and assent, every consideration of morality and 
justice would lead a court of conscience to assert its juris- 
diction, and order the husband to make restitution. If so 
applied with her knowledge and assent, we see nothing in 
the way of treating it as an equitable loan, unless the wife 
absolutely renounced all claim thereto. 

In New York, where the property rights of married 
women are not more fully protected by legislative enact- 
ment than they are in Oregon by constitutional provision, 
it is well settled that a wife can loan money to her husband, 
and, before repayment by him, she has a claim against 
him which she can enforce in equity, though not at law. 
{Savage v. O'Neil, 44 N. T. 302.) Transactions of this 
character are not nvdtcm pactum. Where the money arises 
from the wife's separate property, over which she has com- 
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plete control, when the husband borrows it, there is in 
equity a valid consideration to repay it. (IVoodioorth v. 
Sioeei, 51 N. Y. 10.) 
Judgment affirmed. 
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CALEB S. TUSTIN, Appellant, v. SAMUEL D. GAUNT, 

Bespondent. 

Ck>uiTTT GouBTS— JuBisDioTioN OT.— The Constitution of this State provides 
that County Courts shall be Courts of record having general jurisdic- 
tion, to be defined and limited by law; and the Legislature having given 
them exclusive and original jurisdiction in -all matters pertaining to 
Probate Courts: J7e2d, that County Courts, in exercising judicial pow- 
ers in such business, should be regarded as Courts of general and su- 
perior jurisdiction. 

Idem — Pbesumptions. — Whenever their proceedings and judgments come 
in question collaterally, they are entitled to all the legal presumptions 
pertaining to the records of Courts of superior jurisdiction. 

Pbocebdzngs iif County Coubt, how Impbachbd. — The proceedings and judg- 
ments of County Courts in probate matters import absolute verity, and 
whenever they come in question collaterally cannot be impeached by 
evidence aliAmde the record; but may be impeached by evidence appear- 
ing upon the face of the record showing a want of jurisdiction in the 
Court. 

Bbgobd. — Under the Code the record includes all the papers and proceed- 
ings contained in the judgment-roll. 

Whbn want of JuBisDiornoN wilzi Appbab. — When the record recites what 
was done, and the facts so recited are not sufficient to giv^ the Court 
jurisdiction, a want of jurisdiction will appear upon the face upon the 
record. 

When thb Beoobd is Silextt. — Legal presumptions do not come to the aid 
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of the record, except &h to facts touching which the record is silent. 
When the record is silent as to what was done, it will be presumed that 
what ought to have been done was not only done, but rightly done. 
If appellant was a minor, and had no guardian when the order of sale 
was made, it was the duty of the Court to appoint one before making 
such order; but the record being silent, the law presumes the Conrt did 
its duty. No evidence cUiande the 'record ^ill be admitted to impeach 
the proceedings and orders of a Court of general and superior juris- 
diction. 

Appeal from Yamhill County. 

W, JU. Ramsey, for Appellant. 

B, F. Boise and P. U. Sullivan, for Bespondent. 

By the Court, Prim, J. : 

This was an action of ejectment in the Circuit Court of 
Yamhill County to recover the one-eighth of one hundred 
and ninety acres of land situate in the county of Yamhill, 
State of Oregon. Caleb S. Tustin, the appellant, claims 
title as one of the heirs of his father, Charles S. Tustin, 
who died intestate in said county in the fall of 1862, seized 
of the land in question, leaving a widow and seven other 
children besides appellant.' 

Bespondent claims title to the land under a sale made by 
the administrator of the estate by said Tustin, deceased, 
in pursuance of certain probate proceedings and orders had 
and made in the County Court of Yamhill County. The 
title of respondent depends upon the validity of those pro- 
ceedings and orders of the County Court and the sale made 
in pursuance thereof, as it appears that appellant was en- 
titled to the interest in question as one of the heirs of his 
father, unless he has been divested of the title by this t^ale. 

Bespondent, to prove title in himself, offered in evidence 
the record containing the order of the County Court of 
Yamhill County, appointing David Smith administrator of 
the estate of the said Tustin, deceased; and also the pro- 
ceedings and orders of said Court pertaining to the sale of 
the land belonging to said estate, including the land in 
question. Appellant objected to the admission of these 
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proceedings, orderss and sale made in pursuance thereof, 
as incompetent evidence to prove title in respondent, upon 
the ground that the Court had no jurisdiction of either the 
subject-matter or of the parties interested in said estate at 
the time thej were made, as he claims, and that, there- 
fore, they are absolute nullities. He contends that the 
County Courts of this State, in exercising judicial powers 
in probate matters, should be regarded as Courts of infe- 
rior and limited jurisdiction, and that none of these orders 
and proceedings should have been admitted in evidence 
without first proving all the necessary facts authorizing 
such Courts in making such orders. Bespondent, however, 
contends that they are Courts of record under the Consti- 
tution, with original and exclusive jurisdiction in all probate 
maUers, and in exercising judicial powers in those matters 
should be regarded as Courts of superior jurisdiction, 
and that all their proceedings, orders and judgments are 
entitled to all the presumptions of law pertaining to such 
Courts. 

This presents the main question to be decided in this 
case, that is, whether these Courts, in exercising judicial 
powers in probate proceedings, should be treated as Courts 
of inferior or as Courts of superior jurisdiction. 

This is the first time in the judicial history of this State 
that this Court has been called upon to decide this ques- 
tion. We are aware that it has already been held by this 
Court in several cases heretofore decided and reported that 
**the County Court or Board of County Commissioners, so 
far alb it exercises judicial powers, is a Court of special and 
limited jurisdiction," and, as a logical sequence, that the 
facts necessary to confer jurisdiction should appear upon 
the face of its record or its proceedings, whenever brought 
in question collaterally, are mere nullities. (Thompson y. 
MuUnomah County, 2 Ogn. 37; State of Oregon v. Office^-, ante, 
p. 180; Johns ▼. Marion County, ante, p. 46.) 

It appears, however, that these were all cases in which 
the County Court was engaged as a Board of County Com- 
missioners, in the laying out of county roads, which was 
purely county business as contradistinguished from probate 
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business; consequently we are led to the conclusion that 
the Court, in the use of the language above referred to, only 
intended to be understood as holding that these Courts 
were Courts of inferior and limited jurisdiction, when exer- 
cising judicial powers in the particular class of cases then 
under consideration. 

Section 1 of Article VII of the Constitution provides, 
"That the judicial power of the State shall be vested in a 
Supreme Court, Circuit Courts and County Courts, which 
shall be Courts of record, having general jurisdiction, to 
be defined, limited and regulated by law in accordance with 
this Constitution. 

"Justices of the Peace may also be invested with limited 
judicial powers." 

Section 12 provides that "the County Court shall have 
the jurisdiction pertaining to Probate Courts and Boards of 
County Commissioners," etc. 

Section 869 of the statute provides that "th^ County 
Court has the exclusive jurisdiction in the first instance 
pertaining to a Court of Probate," among which is enumer- 
ated the power "to grant and revoke letters of administra- 
tion," and "to order the sale and disposal of real and per- 
sonal property of deceased persons." 

It will be seen that the same language is used in the Con- 
stitution in reference to the Supreme and Circuit Courts 
that is used in regard to County Courts, as to their being 
"Courts of record having general jurisdiction, to be de- 
fined, limited and regulated by law." 

As the Constitution of the State provides that Cbunty 
Courts shall be Courts of record having general jurisdiction, 
to be defined and limited by law, and the law having fixed 
the limitation by giving them exclusive and original juris- 
diction in aU matters pertaining to Probate CourtSy we con- 
clude that, in the transaction of such business, they should 
be regarded as Courts of superior jurisdiction, as contra- 
distinguished from Courts of inferior and limited jurisdic- 
tion. Having arrived at this conclusion, we are to accord 
to their judgments and proceedings in such matters, when- 
ever they happen to come in question collaterally, all the 
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presumptions of law pertaining to the judgments and pro- 
ceedings of that description of Courts. 

"The true line of distinction between Courts whose de- 
cisions are conclusive, if not removed to an Appellate Court, 
and those whose proceedings are nullities, if their jurisdic- 
tion does not appear on their face, is this : 

"A Court which is competent, by its constitution, to de- 
cide on its own jurisdiction, and to exercise it to a final 
judgment, without setting forth in their proceedings the 
facts and evidence on which it is rendered, whose record 
is absolute verity, not to be impugned by averment, or 
proof to the contrary, is of the first description; there can 
be no judicial inspection behind the judgment save by ap- 
pellate power. A Court which is so constituted that its 
judgment can be looked through for the facts and evidence 
which are necessary to sustain it, whose decision is not evi- 
dence of itself to show jurisdiction and its lawful exercise, 
is of the.latter description; every requisite for either must 
appear on the face of their proceedings, or they are nulli- 
ties.*' (2 How. U. S. 341.) 

** A judicial record" is defined to be "the record, official 
entry or files of the proceedings in a Court of justice." (Civ. 
Code, g 719.) 

These proceedings and orders of the County Court, in the 
matter of the estate of Tustin, deceased, are "judicial rec- 
ords," as they come clearly within this, definition of the 
Code; and whenever such a record is produced in evidence, 
during the progress of the trial, to establish some right in 
the party producing it, and is thus brought in question col- 
laterally, it may be attacked or impeached by the opposite 
party, and the presumption arising therefrom overcome by 
evidence of a want of jurisdiction in the Court in which 
such record was made, for the record of any Court is ab- 
solutely void whenever it appears from such record that 
there was a want of jurisdiction in the Court, either over 
the subject-matter or parties in interest, to make such rec- 
ord. (Civ. Code, § 732; Hahri v." KeUy, 34 Cal. 407.) 

When, however, the record of a Court of general juris- 
diction comes in question, a want of jurisdiction cannot be 
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shown by evidence aliunde the record, and "no facts or cir- 
cumstances which do not appear upon the face of what con- 
stitutes the record," designated in our Code as the judgment- 
roll, can be used for such purpose, for the reason that ''the 
record of a Court of superior jurisdiction imports absolute 
verity, and cannot, therefore, be collaterally impeached 
from without." (Hahn v. KeUy, 34 Cal. 402.) 

It may be asked, in this connection, what is meant by a 
want of jurisdiction appearing upon the face of the record. 
We answer that a want of jurisdiction appears upon the face 
of the record ** whenever what was done is stated in the rec- 
ord, and which, having been done, is not sufficient in law 
to give the Court jurisdiction.'* 

In Hahn v. Kelly, the Court said: ** We consider the true 
rule to be that legal presumptions do not come to the aid 
of the record, except as to acts or facts touching which the 
record is silent. When the record is silent as to what was 
done, it will be presumed that what ought to have been 
done was not only done, but rightly done." "That the law 
conclusively presumes the jurisdictional facts in the case of 
a judgment of a Court of general jurisdiction, so long as 
the record shows nothing to the contrary, but does not make 
any such presumption in favor of the judgments of Courts 
of limited jurisdiction. The jurisdiction of such Courts, 
not being presumed, must depend upon actual facts, which, 
of course, are open to dispute, and not concluded by the 
record, for if the jurisdictional facts did not exist, the Court 
really had no jurisdiction, and its record is not, in the eyes 
of the law, an absolute verity, but a mere unauthorized 
narrative." (20 Conn. 199.) 

Having arrived at the conclusion that the proceedings 
and judgments of our County Courts in the transaction of 
probate business are entitled to all the legal presumptions 
pertaining to the proceedings and judgments of Courts of 
general jurisdiction, it will be necessary to apply these legal 
presumptions to the proceedings and orders of the County 
Court produced in evidence in this case, in order to deter- 
mine whether such orders are valid, or whether they were 
mere nullities on account of a want of jurisdiction in the 
Court at the time they were made. 
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Tlie first order produced in evidence by respondent was 
the order granting letters of administration upon the estate 
of said Charles S. Tustin, deceased. To obtain this order 
under the statute in force at the time it was granted, it was 
necessary to file a petition showing two jurisdictional facts: 
first, the death of Tustin; and second, that he was an in- 
habitant of the county at the time of his death, both of 
which facts sufficiently appear from the language used in 
the petition filed to obtain the order, which is as follows, to 
wit: *'The undersigned would respectfully petition the Hon. 
County Court of Yamhill County, Oregon, to be appointed 
administrator of the estate of C. S. Tustin, late of said 
county and State, now deceased." 

We will next examine the proceedings and orders of the 
County Court pertaining to the sale of the realty of said 
Tustin, deceased, in order to ascertain whether a want of 
jurisdiction in the Court, either over the subject-matter or 
persons in interest, appears upon the face of the record. 
For it will be conclusively presumed that all the necessary 
jurisdictional facts did exist, and were made to appear to 
the Court, unless a want of jurisdiction appears upon the 
face of .the record, or some portion of it. 

This proceeding was had under the old statute of 1855, 
which provides that '' when the personal estate in the hands 
of the administrator shall be insufficient to pay the allow- 
ance to the family, and all' the debts and charges of the ad- 
ministration, he may sell the real estate for that purpose 
upon the order of the County Court. To obtain such order 
he shall present a petition to such Court, and if it shall ap- 
pear by such petition that there is not sufficient personal 
estate in his hands to pay the allowance to the family, the 
debts of deceased and expenses of administration, and that 
it is necessary to sell the whole, or some portion of the real 
estate, the County Court shall make an order directing all 
persons interested in the estate to appear, at a time and 
place specified in the order, to show cause why such order 
should not be made. A copy of such order is required to 
be served personally on all persons interested in the estate, 
or be published at least four successive weeks in such news- 
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paper as the Court shall order. If the Court shall be 
satisfied, after a full hearing upon the petition and an ex- 
amination of the proofs and allegations of the parties inter- 
ested, that such sale is necessaiy for the payment of the 
debts, allowance to the family and expenses of administra- 
tion, such order shall be granted." (Stat, of 1855, p. 360.) 

It appears upon the face of this record that '' the admin- 
istrator, upon affidavit filed according to law, presented a 
petition to the Court for a license to sell the real estate of 
said estate," and, ''it appearing to the satisfaction of the 
Court that there is not sufficient personal property to pay 
the debts of said estate, the necessary allowance to the 
family, and the cost of administration," etc., an order is 
then made directing all persons interested in said estate to 
appear at the time and place specified therein to show cause 
why such order should not be granted ; also, directing this 
order to be published in the Oregon Argtis for four suc- 
cessive weeks. The order of sale contains the further re- 
cital that this ''petition came on for final hearing, and, it 
appearing to the Court that due notice of this hearing had 
been given to those interested in said estate; * * * 
and it further appearing necessary for the payment«of the 
debts of the deceased that said real estate should be sold, 
it was therefore ordered," etc. 

Thus it is seen that it not only appears upon the face of 
the record that the Court had jurisdiction of the subject- 
matter, but of the parties in interest. But it is, however, 
further claimed for the appellant that he was a minor at 
the time these proceedings were had, and that he had no 
general guardian, and that none was appointed for him by 
the Court to appear and take care of his interest in these 
proceedings, and therefore they are void as to him. It is 
true the statute requires that if any of the heirs of the de- 
ceased are minors and have no general guardian, the Court, 
before proceeding to act upon such petition, shall appoint 
some disinterested person to appear and look after the in- 
terest of such minor in such proceeding. But to this prop- 
osition we reply that the record being silent as to whether 
any guardian was appointed for appellant or not, "the law 
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presumes that what ought to have been done was not only 
done, but rightly done." {Hahn v. Kelly, 34 Cal. 407.) 

It was further proposed, however, by counsel for appel- 
lant, to impeach these proceedings of the County Court in 
relation to the sale of the land in question, by ojQTering to 
prove by appellant that he was a minor under eighteen years 
of age at the time said proceedings were had in said Court; 
also that he had no gaardian in the county, and none was 
appointed for him by the Court to take care of his interest 
in said matter, and that no notice of said proceedings was 
served upon him. This proposition was very properly over- 
ruled by the Court, as no evidence aliunde the record could 
be admitted to impeach the proceedings and orders of a 
Court of general and superior jurisdiction. 

No substantial error having been committed in the trial 
of this cause by the Circuit Court, it is ordered that the 
judgment be affirmed. 



E. BOHLMAN, Eespondent, v. S. COFFIN and C. M. 

CABTEE, Appellants. 

Befrbbb.— A referee is an officer of the Court. He in clothed with impor- 
tant powers, and some weight must be given to his certificate, and some 
discretion allowed him in the manner of taking testimony and returning „,^ 
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offered in eyidence before a referee, and he makes a certified copy 
thereof, and files and returns the certified copy as an exhibit, such ex- 
hibit will not be disregarded except in peculiar cases. 

CoxsTBucTioN OF Deed. — To properly construe a deed it must be taken by 
**its four comers," and the intention of the parties, when discovered, 
must be carried out. 

Notice. — Whatever is sufficient to direct the attention of a purchaser to the 
prior rights and equities of third persons, so as to put him on inquiry 
into ascertaining their nature, operates as notice. 

Idem. — Actual and unequivocal possession is notice. 

Appeal from Multnomah County. 

The facts are stated in the opinion of the Court. 

J, G. Chapman, for Bespondent. 

0. P. Mason and WhaUey & Fechheimer, for Appellants. 
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By the Court, McArthur, J. : 

This is a suit to set aside a deed from Stephen Coffin to 
Charles M. Carter, of date August 20, 1870, and to compel 
the defendants to execute to the plaintiff a deed to lots two 
(2), three (3), and four (4), in block one hundred and fifty- 
six (156), in the city of Portland, in accordance with Coffin's 
covenant of further assurance, contained in the deed of dat« 
June 25, 1850, from Coffin, Lownsdale and Chapman, to 
Lownsdale, under which the respondent deraigns title. It 
appears that, on said last date. Coffin, Lownsdale and Chap- 
man, as proprietors of the then town of Portland, by deed 
of conveyance, for a valuable consideration, bargained, sold 
and conveyed to Lownsdale, the lots aforesaid, and that the 
said deed contained the covenant of the said parties, grantors 
therein, that if they, or either of them, should obtain a 
patent from the United States for said premises, he, or they, 
would convey the same to said grantee or his assigns, by 
deed of general warranty. 

Lownsdale continued in possession of said lots until June 
15, 1851, when he conveyed one of them, numbered two (2), 
and delivered the possession thereof to one John M. Breck. 
This lot Breck transferred to Hart by deed dated February 
5, 1859. Hart transferred the same to Eobinson by deed 
dated July 5, 1859. Bobiiison transferred the same to 
Gault by deed dated December 15, 1859. Gault transferred 
the same to Burchard & Powers by deed dated July 12, 
1869, and Burchard & Powers transferred the same to 
Bohlman, the respondent, by deed dated October 11, 1870. 
Lownsdale continued in possession of lots numbered three 
(3) and four (4), in said block, from the date of the deed 
from Coffin, Lownsdale and Chapman to him (L.) until 
February 25, 1858, when he transferred them to Breck. 
Breck transferred them to Delschneider by deed dated Sep- 
tember 2, 1859. Delschneider died February 25, 1862, and 
his heirs, Frederick, Hannah and Bosa, continued in pos- 
session. On June 5, 1862, Bosa intermarried with D. E. 
Buchanan, and shortly afterward, by a suit in partition, it 
was decreed by the proper tribunal that Bosa take said lots 
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three (3) and four (4), in block one hundred and fifty-six 
(156), as her share of the estate of her deceased father. The 
same being thus decreed in Bosa Buchanan, she, together 
with her husband, sold and transferred the said lots to 
Hart by deed dated June 30, 1866, and Hart transferred 
the said lots to Bohlman, the respondent, by deed dated 
August — , 1866. 

In 1862 CoflSn acquired title from the United States, and 
the patent embraces the lots in controversy. He, by deed 
of August 20, 1870, conveyed to Carter all his right, title 
and interest in said lots and divers other lots and parcels of 
land in Multnomah County. The testimony clearly sup- 
ports the conclusion that Lownsdale and those claiming 
under him, down to and including the respondent, have 
been in the open and notorious possession of the property 
described. 

The first question of importance is as to whether Cofl5n 
was bound by the covenant in the deed to Lownsdale of 
June 25, 1850. That was a good and valid deed as between 
Chapman and Coffin as grantors, and Lownsdale as grantee, 
and we are of opinion that Coffin is bound by the cove- 
nant of further assurance therein contained, and that it was 
his duty to have executed to the assigns of Lownsdale under 
the deed, a deed of general warranty, after he obtained his 
patent from the general government. Before proceeding to 
discuss the other more important feature of the case, it is 
deemed necessary to pass upon two propositions contended 
for by appellants' counsel in relation to the sufficiency of 
the testimony. 

It seems that when the referee was taking the testimony 
herein, W. W. Chapman was sworn as a witness. He was 
shown the original deed of Chapman, Coffin and Lowns- 
dale to Lownsdale, and testified positively that he saw 
Coffin sign and execute the same. Thus much the inter- 
rogatories and answers prove beyond all contention. The 
referee had a copy of the deed made and filed as an ''ex- 
hibit," and that together with all the other exhibits was 
returned to the Circuit Court under the certificate of the 
referee. The referee is an officer appointed by the Court, 



316 BOHLMAN V. COFPIN. [Stip. Ct. 

Opinion of the Gonrt— -McArthor, J. 

and by his appointment is clothed with very important 
powers, and some weight must be given to his certificate, 
and some discretion must be allowed him in the manner of 
taking and returning testimony and exhibits. He acts 
under oath and is presumed to be qualified to discharge 
his office conscientiously, and it cannot be presumed that 
the copy he has returned is not a true copy. Indeed, coun- 
sel practically admitted it to be a true copy, but urged as 
this is a trial de novo the original ought to be here. It is 
true that it would be better in all cases coming here to be 
tried de novo for the original papers offered as exhibits to 
be sent up with the deposition, and in some cases it would 
be absolutely necessary; as where a question arises as to 
an erasure or an interlineation, in which case an inspection 
of the original might be necessary to properly pass upon 
the rights of the parties. But nothing of this kind is urged 
here, and this fact, taken in connection with the deposition 
of Chapman and the certificate of the referee, as well as 
the practical admission of its correctness by counsel in the 
argument, leads us to the conclusion that it would be im- 
proper to reject it. 

There is also in this deed a defect, which the appellants' 
counsel claims overcomes the force of the covenant of 
further assurance. The language used is, ''If the party of 
the second part obtains title from the United States they 
will convey the same to the party of the second part by 
deed," etc. We are called upon, therefore, to construe this 
part of the deed. This is not a difficult matter, for it is 
manifest from the context, from the subject-matter, and 
from the relation of the parties, that the use of the word- 
8eco7id was a mere clerical error, and that the parties in- 
tended to use the word Jii'st. Under the technical canons 
of construction of the old common law this would not have 
defeated the deed or the covenant, still less would it do so 
when we apply the modem doctrine, which allows us to 
construe the whole deed together in order to discover the 
intention of the parties, and when discovered to carry out 
such intention. {Evnng v. Burnet^ 11 Peters, 54.) 

Taking the deed "by its four comers "the intention of 



Jan. 1873.] Bohlman v. Coffin. 317 

Opinion of the Ooort — McArthnr, J. 

the parties is manifest. To hold that the covenant in this 
deed is not binding because the parties unintentionally 
used the words ''second part*' when it is apparent from the 
context that they intended to use the words ''first part/' 
would be as shocking to equity as anything we can well im- 
agine. Common sense and common honesty forbid that we 
should do so. This covenant must stand. 

The testimony conclusively shows that the respondent 
and those under whom he deraigns title were in the open 
and notorious possession of lots numbered three (3) and 
four (4) from the date of the original deed to Lownsdale 
down to the date of the deed from Coffin to Carter^ and it 
also appears that the respondent's* immediate grantors, 
Burchard & Powers, and those under whom they deraigned 
title, were in the open and notorious possession of lot num- 
bered two (2) from the date of the original deed to Lowns- 
dale down to the date of the deed from Coffin to Carter — 
Burchard & Powers conveying to the respondent after the 
date of said deed. All their equities passed with the land 
to Bohlman, and, as they affect his est<ite, he can assert 
them against Carter. Was this open and notorious pos- 
session notice to Carter, and if so, was his purchase from 
Coffin, with notice of the prior equities of the respondent 
and his grantors, a fraud upon his rights ? 

No equitable doctrine is better estal^ished than that 
laid down by Lord Chancellor Hardwicke in Le Neve v. 
Le Neve (2 Ldg. Cases in Equity, 160), over a century and 
a quarter ago, wherein it was held that the person who 
purchases an estate, although for a valuable consideration, 
after notice of a prior equitable right, makes himself a 
mala fde purchaser and will not be enabled, by getting in 
the legal estate, to defeat such prior equitable interest, but 
will be held a trustee for the benefit of the person whose 
right he sought to defeat. 

It WAS held in Barnes v. McChristie (3 Penna. 67), that 
it was not necessary in any case to constitute notice that 
it should be in the shape of a distinct and formal commu- 
nication, and it will be implied in all cases where a party 
is shown to have had such means of informing himself as 
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to justify the conclusion that he has availed himself of 
them. It has frequently been decided by the American, 
as well as the English Courts, that whatever is sufficient to 
direct the attention of a purchaser to the prior rights and 
equities of third persons, so as to put him on inquiry into 
ascertaining their nature, will operate as notice. 

Early in the present century it was held that actual and 
unequivocal possession was notice, not so much because 
possession is evidence of actual ownership, as because it 
is the duty of one who is about to purchase real estate to 
ascertain by whom and in what right it is held and occu- 
pied. And this doctrine is settled beyond dispute, both in 
England and in the United States. 

Carter therefore bought with notice of the prior equities 
of Bohlman in lots numbered three (3) and four (4) and 
with notice of the prior equities of Bohlman's immediate 
grantors in lot numbered two (2), and his purchase was a 
fraud on their rights. As has already been decided, the 
equities of Burchard & Powers passed with the land to 
Bohlman and he can assert them. 

It follows that Carter stands in the same position as his 
grantor. He has the legal estate, but he holds it as the 
trustee of Bohlman, who is the equitable owner. 

The decree of the Court below must be affirmed. 

Decree affirmed. 



A. M. WITHAM, Eespondent, v. JOHN M. OSBUKN, 

Appellant. 

Von) STATtJTB. — Sections 15, 16 and 17 of Chapter 50 of the MisceUaneons 
LawH of Oregon authorizing the esUiblishment of private roads over the 
luuil of an individual without his consent, for the private use of another, 
are nncouKtitutional and void. The Constitution of the State provides 
that "private property shaU not be taken for jniblic use without just 
compensation," which implies that it cannot be taken for private use, 
whether compensation be made or not. 

Pbivatk Boads cannot b« Cbeatkd bt Liw.— It a different class of public 
roads than is now provided for by statute, is needed for the convenience 
of persons who are so situated as to have no connection with any public 
hij^hway, the Legislature may provide for their establishment by provid- 
ing thiit they shall be public instead of private roads, and that they may 
be used by the public. 
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Argnment for Appellant. 

Appeal from Benton County. 

This was a suit to enjoin appellant from opening a pri- 
vate road across the land of respondent. The injunction 
was granted, and appellant brings his appeal. 

The other material facts are stated in the opinion of the 
Court. 

B, iS. Stralian, John Burndi., and Boise & Willis, for Ap- 
pellant. 

The main objection urged against the constitutionality of 
ggl5, 16 and 17 of Chapter 50 of the Miscellaneous Laws 
is, that the use is not public. Generally it is for the Legis- 
lature to determine when and in what cases the public in- 
terests require the taking of private property for public 
use. (Sedgwick on Stat, and Con. Law, 499.) 

The question whether the use is public or private, is not 
a judicial question, bAt one that rests entirely with the 
Legislature. {Bhodgood v. The M. & H. B, Co,, 18 Wend.. 
9; 2 Dallas, 304; 2 Blatchford B. 95; 4 Pick. 460; Spring 
V. Biissel, 1 Green'B. 273; 7 Pick. 453, 466; 1 Am. B. 237, 
241.) 

The easement acquired under this law is of a public 
nature. The road, when opened, may be lawfully traveled 
by all who have occasion to pass over it. The respondent 
does not acquire any exclusive property in the road, or in 
the land upon which it is located, as against all other per- 
sons. The law is, therefore, free of all constitutional objec- 
tion. {Sherman v. Bruck, 32 Cal. 241 ; Metcalf v. Bingham, 
3 N. H. 459; Allen v. Stephem, 29 New Jersey L. B. 509; 
Brewer v. Boioman, 9 Georgia B. 37; Harvey v. Thomas, 10 
Watts, 63; Pocopson Boad, 16 Penn. State B. 15; Hays v. 
Bisher, 32 Penn. State B. 169; 18 Ala. B. 482; 4 Met. Ky. 
B. 337; 9 Ind. B. 103; 31 Penn. State B. 12; 5 Harring- 
ton's Del. B. 21; Id. 448; 11 Bich. Law, S. C. B. 529; 8 
Jones N. C. Law B. 23.) 

If the law is susceptible of two constructions, one of 
which will place it in antagonism with the Constitution, 
and the other will not, that which will not thus place it 
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must be adopted. (People v. Reed, 6 Cal. 228; People 
V. Langdon, 8 Cal. 11; 7 Pick. 446; Sedg. on Con. Law, 
482; 6 Cranch, 87; 6 Cow. K. 564; 3 Denio K. 381; 3 Seld. 
109; 19 Barb. N. T. E. 81; 26 Wend. R. 599; 16 Mass. 
245, 269; 3 Scam. 238; 1 Am. Eep. 237.) 

This class of roads has been recognized as legal in all the 
older States except New York, and the same system has 
been adopted by all the new States without objection. (11 
Pick. 423; Washb. Eas. and Servts. 175; 2 Hilliard on Law 
of Eeai Prop. 21, 22, 23, §g 92 to 96 and 100; 11 Mo. 513; 
4 Harris, Penn. B. 15.) 

The leading case in the State of New York, opposed to 
this view {Taylor v. Porter-, 4 Hill, 140), was decided under 
a statute totally unlike ours. 

The fact that the Act in question has been in force ever 
since the adoption of the Constitution, and has been acqui- 
esced in by Legislatures, Courts, the Bar and the people, 
without opposition on the ground of its unconstitutionaliiyi 
is a contemporary interpretation of the most forcible nature. 
{Stewart v. Laird, 1 Cranch, 299; Sedg. on Con. and Stat. 
Law, 487.) 

Johyi KeUay, Thayer & Williams, for Eespondent. 

The law giving the right to obtain a private road is un- 
constitutional and void. (4 Hill, 140; 2 Seld. 368; 14 
Johns. 384; Washb. on Eas. 327, g 3; 27 Mo. 374; 3 Com- 
stock, 517; 25 Mo. 261; 11 Barb. N. Y. 30; 39 111. 110, 113; 
Sedg. on Stat, and Con. Law, 174; Smith's Con. of Stat. 
477, gg 325, 326; 25 Iowa, 540; 27 Id. 43; i Am. R. 161, 
225; 3 Pars, on Con. 537, 542; Washb. on Eas. 401; God- 
dard on Eas. 52, 179; 24 Wise. 89.) 

By the Court, Prim, J. : 

It is provided by our statute that when any person's land 
shall be so situated that it has no connection with any pub- 
lic road, he may make application to the County Court for 
the location of a private road leading from his premises to 
some convenient public road. When such application is 
made, the Court shall appoint three disinterested house- 
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holders to view out and locate such road according to the 
application; and also to assess and report the damages 
"which may be sustained bj the persons over lii^hose lauds 
such road may be located. After three days' notice given 
to all persons through whose lands such private road is to be 
located, they shall proceed to locate and mark out a private 
road thirty feet in width from some point on the premises 
of the applicant to some point on the public road; such 
viewers shall also have the power to determine whether or 
not gates shall be placed at proper points on said road, and 
assess the damages in accordance with such determination. 
They shall also make a report to the County Court of the pri- 
vate road so located by them, and also tbe amount of dam- 
ages, if any, assessed, and the persons entitled thereto; and 
if the County Court shall be satisfied that such report is just, 
and after payment of all cost of locating such road and the 
damages assessed by such viewers, the County Court shall 
order such report to be confirmed, and declare such road to 
be a private road, and the same shall be recorded as stich. 
This is the substance of §g 15, 16 and 17, of ch. 50, of the 
Miscellaneous Laws, and those three sections contain all 
the provisions of the statute upon the subject of locating 
and opening private roads in this St^ite. 

The private road in question was located over the lands 
of respondent by the County Court, under the provisions of 
these sections of the statute. It is claimed by respond- 
ent that the proceedings of the Court in relation to the lo- 
cation of the road in question are not only irregular and 
defective in not complying with the provisions of the statute 
in such cases made and provided, but that they are abso- 
lutely void upon the ground that those sections of the stat- 
ute authorizing such proceedings are unconstitutional and 
therefore void. 

Section 18, of Article I, of the Constitution, provides that 
*' private property shall not be taken for public use * * * 
without just compensation." 

The Constitution of nearly every State in the Union con- 
tains a provision in substance like this, which has been 
generally construed by the Courts to imi)ly that private 

VoL.IV.--21 
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property may be taken for public use by making just com- 
pensation to the owner thereof, but that private property 
cannot be taken for private use whether full compensation 
shall be made or not. 

"All separate interests of individuals in property are 
held by the Government under the tacit agreement, or im- 
plied reservation, that the property may be taken for public 
use upon paying a fair compensation therefor, whenever the 
public interest or necessities require that it should be so 
taken." ** The right of eminent domain does not, however, 
imply a right in the sovereign power to take the property 
of one citizen and transfer it to another, even for full com- 
pensation, when the public interest will in no way be pro- 
moted by such transfer." (Beeknian v. Saratoga and Sche- 
nectady R. B, Co.f 3 Paige, 73; Faric v. Smith, 5 Paige, 159.) 

In Taylor v. Porter (4 Hill, 140), it was held that the New 
York statute, authorizing a private road to be laid out over 
the lands of a person without his consent, was unconstitu- 
tional and void, upon the ground that the Legislature had 
no authority ** to authorize the transfer of one man's prop- 
erty to another without the consent of the owner." 

Mr. Justice Bronson says: **The right to take private 
property, for public purposes, is one of the inherent attri- 
butes of sovereignty, and exists in every independent gov- 
ernment. But even this right of eminent domain cannot be 
exercised without making just compensation to the owner 
of the property. * * * But there is no provision in the 
Constitution that just compensation shall be made to the 
owner when his property is taken for private purposes," or 
if it can be taken at all for private purposes, it can be taken 
without regard to compensation. 

In Wilkinson v. Leland (2 Peters, 657), Mr. Justice Story 
says: " The fundamental maxims of a free government seem 
to require that the rights of personal liberty and private 
property should be held sacred. * * * 'We know of no 
case in which a legislative act to transfer the property of A. 
to B., without his consent, has ever been held a consti- 
tutional exercise of legislative power in any State in the 
Union. On the contrary, it has been constantly resisted as 
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inconsistent with just principles by eveiy judicial tribunal 
in which it has been attempted to be enforced." 

In the Matter of Albany Street (11 Wend. 149), Chief Justice 
Savage said : ** The Constitution, by authorizing the appro- 
priation of private property to public use, impliedly de- 
clares that for any other use private property shall not be 
taken from one and applied to the private use of another." 

But, by looking iuto the cases in which statutes like ours 
have been upheld, it will be seen that it is admitted that 
private property cannot be taken for strictly private pur- 
poses without the consent of the owner; but it is denied 
that such statutes, in authorizing the location of private 
roads, conflict with! this general rule. It is insisted that 
they are not private but public roads, and when established 
may be used by so many of the public as may have occa- 
sion to use them. This was the position assumed by the 
Supreme Court of California, in Sherman v. Bruck (32 
Cal. 253). 

The provisions of the California statute, in relation to the 
location of private roads, are very similar to ours. In de- 
livering the opinion of the Court, Mr. Justice Sanderson 
said: **The Legislature has no power to lay out and estab- 
lish private roads, in the sense that they are to be the pri- 
vate property of particular individuals." Such action, on 
the part of the Legislature, it was admitted, would be sim- 
ply null and void. The Court, however, held the statute to 
be valid, upon the ground that such roads, when estab- 
lished, were not private but public roads, and might be 
used as such by the public. But by what process of rea- 
soning the Court arrived at this conclusion we are unable 
to comprehend. The statute contains no provision indicat- 
ing that, when established, they shall be public roads, or 
that they may be used by the public; nor does it contain 
any provision whereby such roads may be kept open for 
the use of the public, if the private individual, at whose in- 
stance they were established, should see proper to close 
them. They are not only called private roads in the statute, 
but are established on the application and at the expense 
of private individuals. 
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Bouvier (2 vol. 488) says: "Private roads are such as 
are used for private individuals onlj, and are not wanted for^ 
the public generally. Public roads are kept in repair at the 
public expense, and private roads by those who use them." 
Thus it will be seien that the private roads provided for in 
our statute, correspond very well with Mr. Bouvier's defi- 
nition of *• private roads." 

It has been argued that many persons are so situated as 
to have no connection with any public highway, and that 
such persons will be put to great inconvenience, unless 
private roads can be established for the use and benefit 
of such persons. In answer to this argument, we would 
suggest that the Legislature may meet the necessity by 
providing for the establishment of a different class of pub- 
lic roads than are now provided for by law. The Legis- 
lature, undoubtedly, has authority to authorize the taking 
of private property for the establishment of as many public 
roads as may be needed for public use. The Courts, in sas- 
taining that class of roads called private roads, have been 
compelled to assume that they were public roads, although 
called private roads in the very Act in which they are pro- 
vided for. 

Having reached the conclusion that the Legislature ex- 
ceeded its authority under the Constitution, in authorizing 
the establishment of private roads over the land of an indi- 
vidual, without his consent, for the private use of another, 
we therefore hold that so much of such statute as author- 
izes the location of such roads, is void. 

It is therefore ordered that appellant be perpetually en- 

13 m joined from further proceeding in the matter of the location 

II 5i4 of said private road over the land of respondent. 

»* 58 
23* 894 



UJS STATE OF OBEGON, Kespondent, v. SAMUEL 

VOWELS, Appellant. 

Matheic. — Any offense made punishable by $ 527 of the Criminal Code, may 
be denominated mayhem in indictments. 

Appeal from Multnomah County. 
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The facts are stated in tlie opinion of the Court. 

George H. Durham^ District Attorney ^ G. A. Ball and S. (7. 
Simpson, for Bespondent. 

W. JV. Page and W. W. Thayer , for Appellant. 

By the Court, McArthur, J. : 

The indictment in this case charges Samuel Yowels with 
the crime of mayhem, alleged to have been committed as 
follows: **The said Samuel Vowels, on the 25th day of De- 
cember, 1870, in the county of Multnomah and State of 
Oregon, did purposely, maliciously, and feloniously, tear off 
the left ear of Joseph Taylor." 

The only question to be considered arises upon the suffi- 
ciency of the indictment to support the conviction had there- 
on in the Court below. It is contended, by counsel for ap- 
pellant, that under §§69 and 70 of the Criminal Code, the 
crime charged to have been committed must be named in 
the indictment, if it have a name, or, if it have no general 
name, it must be indicated by a brief description, as given 
by law. Of the correctness of this position there can be 
no doubt. But it is further urged that there is no such 
crime known to the laws of Oregon as the crime of ''may- 
hem." Of this let us inquire. 

The indictment herein is based upon § 527 of the Crim- 
inal Code, which provides that** if any person shall pur- 
posely and maliciously, or in the commission or attempt to 
commit a felony, cut or tear out or disable the tongue, or 
put out or destroy the eye, or cut or slit or tear oflF an ear, 
cut or slit or mutilate the nose or lip, or cut off or disable 
the limb or member of another, such person, upon convic- 
tion thereof, shall be punished by imprisonment in the 
.Penitentiary for not l^ss than one nor more than twenty 
years." It may not be amiss to state that this section is 
based upon the'English statute of 22 and 23 Car. II, ch. 1, 
commonly known as the Coventry Act, the circumstances 
which led to the passage of which are recounted by Lord 
Macaulay (Hist. Eng., vol. i, 8vo. ed. p. 77). 
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Altliougli the crime of teai-ing oflF the ear of another is not 
embraced within the crime of mayhem, as known to the 
common law, and although our Courts have no right to as- 
sume jurisdiction of common law offenses not included in 
our Criminal Code, yet we conceive the ground taken by 
appellant's counsel to be untenable, for the reason that the 
crimes made punishable by the section cited are, by the 
Criminal Code itself, declared to be mayhem. The Crim- 
inal Code, fully chapterized, sectionized, and, with the syl- 
labi of the different chapters, was submitted to the Legis- 
lative Assembly, and, by that body, passed in exactly the 
shape in which it now stands upon the statute-book. These 
syllabi became parts of the law, and furnish the highest 
source from whence to draw information in relation to the 
nomenclature of the said Code. In the syllabus of chapter 
2, § 527, is referred to as describing the crime of mayhem, 
and prescribing the punishment therefor. We are, there- 
fore, of opinion that any offense made punishable by said 
section may, in the indictment, be denominated mayhem. 

It follows that the judgment of the Court below must be 
affirmed. 

Judgment affirmed. 



Tm JAMES W. KING and J. P. O. LOWNSDALE, Admin- 

istrators OP Estate op WM. M. KING, Deceased, 
Eespondents, v. HAMILTON BOTD, Appellant. 

Objections not waivkd by filing Answer. — Objections to the jurisdiction 
of the Court and to the sufficiency of the complaint to constitute a cause 
of suit, are not waived by answer to the merits. 

Administbatob — AuTHOBiTY TO SuB. — An administraior has no authority to 
institute a suit to set aside a conveyance of real estate made b}' his de- 
cedent in his lifetime, without leave first had and obtained from the 
County Court or Judge thereof. 

Idkm— BioHT TO Possession of Beal Estate of Decedent. — The right of 
an administrator to the possession of the real estate of his decedent is 
temporary, and is limited to the purposes of administration. It would 
be an unsafe rule to allow an administrator of an estate upon his own 
motion and without any showing of a necessity therefor, for the pur- 
poses of administration, to eng»ige in litigation conct>rning the title to 
the realty of an estate. In such cases the heirs at law are the real par- 
ties in interest, and should be allowed to control such litigation. 
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statement of Facts. 

Appeal from Multnomah County. 

On the 9th day of November, 1869, Wm. M. King, a res- 
ident of the city of Portland, died intestate, and respond- 
ents, James W. King and J. P. O. Lownsdale, were, on the 
4th day of February, 1870, duly appointed administrators 
of his estate. 

On the 8th day of October, 1869, said Wm. M. King, for 
the expressed consideration of $3000, conveyed by deed of 
warranty lots Nos. 1, 2, 3 aud 4 in block No. 221, in the 
city of Portland to appellant Boyd. 

Bespondents allege that appellant fraudulently obtained 
the execution of said deed ; that said King at the time of 
such execution was very old and infirm, both in body and 
mind, and was so imbecile in mind that he was not legally 
capable of contracting or of properly transacting business. 
That appellant Boyd, well knowing the same, took advan- 
tage thereof to overreach and defraud said Wm. M. King 
out of said lots, and that in fact he only paid thereon the 
sum of about 1136.66, the same having been paid by appel- 
lant since the death of said Wm. M. King for certain im- 
provements on a street adjacent to said lots. Bespondents 
further allege that the price agreed to be paid by said Boyd 
for said lots was greatly inadequate; said lots being at the 
time of said pretended sale worth 15000. That before the 
commencement of this suit they (respondents) tendered to 
said Boyd the sum of $136.66, paid out by him as afore- 
said, with interest thereon since the date of said deed, and 
demanded a reconveyance of said lots, all of which appel- 
lant refused. 

The complaint concludes with a prayer for a decree of 
the Court setting aside said deed as fraudulent and void, etc. 

The defendant demurred to the complaint on the grounds 
that (1) it does not state facts sufficient to constitute a cause 
of action, and (2) it appears from the complaint that the 
plaintiffs have not legal capacity to sue. 

This demurrer was overruled by the Court, and defendant 
filed his answer, denying substantially the material allega- 
tions of the complaint. The issues of fact were submitted 
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ArgQjnent for Appellant. 

to a jury, which returned a special verdict in favor of the 
plaintiffs, on which a decree was«rendered by the Court for 
the relief prayed for in complaint. 

Defendant appealed, assigning errors as occurring during 
the course of the trial, but upon the argument in this Court 
relied only on the questions of law raised by the demurrer, 
which it is claimed were not waived by the answer. 

J9. Logan, for Appellant. 

It does not appear from the pleadings or evidence that 
Boyd was ever in possession of the property in controversy, 
or that he ever kept respondents out of possession or from 
taking possession. 

At common law administrators have no concern with the 
real estate of their intestate. So far as they have or ever 
had any control over real estate, it is in consequence of 
positive enactment. (3 Ohio, 556.) 

The first modification of the common law gave the admin- 
istrator power to sell the real estate for the payment of 
debts; but this power (Civ. Code, § 1113) gives no right to 
its possession or control by the administrator (16 N. Y. 
281, 283). Our statutes have given this additional right to 
the executor or administrator (Civ. Code, g 1088). 

But this provision only gives a possessory right to the 
administrator for the purposes of the administration. The 
seizin is in the heirs from the moment of the death of the 
intestate, subject to the possession of the administrator, 
and to be divested by a sale for the payment of debts, as 
clearly appears from g 1160 of the Civil Code: **The real 
property of the deceased is the property of those to whom 
it descends by law, or is devised by will, subject to the 
possession of the executor or administrator, and to be ap- 
plied to the satisfaction of claims against the estate, as in 
this chapter provided." 

Thus, with the exception thus stated, the special char- 
acter of the administrator, as known to the common law 
and familiar statutes, is still preserved. Beyond the rights 
of action that may arise to the administrator from the right 
to the possession and control, his rights and powers must 
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remain the same as they were before, and as he could not 
previously maintain an action, either in law or equity, for 
the recovery or mainteuauce of either possession or title, 
so his right to the possession only enlarges his right of 
action to that extent; and it must still be held not his prov- 
ince to vindicate or clear up, or remove adverse claims to 
title. {SmUh V. McConnell, 17 111. 142; 23 Mo. 99; Streets 
V. PaUon, 7 Mich. 350; 11 Id. 382.) 

An administrator suing must have a cause of action as 
administrator. He does not represent the heirs or their 
interests. He has but a naked interest in the possession 
of the real estate coupled with a power to sell. His duties 
are strictly limited and defined, and his rights of action 
cannot be broader. 

Hill, Tliayer dk Williamd, and J. H, Reed, for Eespon- 
dents. 

This suit is properly brought by the administrators, they 
being entitled to the possession and control of the real as 
well as the personal property of the deceased until admin- 
istration is complete. (Civil Code, g 1088; Curtis v. Sutter, 
15 Cal. 259; I^chemacker v. Thompson, 18 Cal. 20; Ear- 
wood V. Marye, 8 Cal. 580.) 

By the Court, Bonham, J. : 

Although after the overruling of the demurrer, an answer 
filed in this case and a trial had upon the merits, resulting 
in favor of the claim of respondent, yet it is conceded that 
if the demurrer was in the first place well taken, it may be 
insisted upon, and would operate as a reversal and a dis- 
missal of this cause upon appeal. (Civil Code, g 70.) 

The question in this case is, has an administrator autho- 
rity, by virtue of his oflSice or position as such, to litigate 
questions of title, concerning the real estate of his dece- 
dent, upon a showing such as is set out in plaintiff's com- 
plaint? 

It is claimed by counsel for respondents that an adminis- 
trator has such authority, derived from g 29 of the Civil 
Code, and from the other sections of the statute, cited by 



330 King v. Boyd. [Sup. Ct. 

Opinion of the Court — Bonham, J. 

them in their brief, defining the powers and duties of exec- 
utors and administrators. On the other hand it is urged, 
by counsel for appellant, that the only authority over or 
concern with the real estate of his decedent which an exec- 
utor or administrator possesses is derived from statute, 
and is limited to his right to the temporary possession of 
the same during the course of administration for the pur- 
pose of preserving the land from waste, with the right to 
temporarily lease the same and collect the rents and profits, 
and, if necessary, after exhausting the personal assets, 
upon a proper showing, to obtain an order from the County 
Court to sell the same, or so much thereof as may be neces- 
sary to pay claims against the estate and expenses of admin- 
istration. 

The authority of an executor or administrator, over the 
real estate of his decedent, being in derogation of the com- 
mon law, we think is, and ought to be, strictly limited to 
his rights' and powers as created and defined by statute. 
And we think it would be an unwise and unwarranted con- 
struction of the authority of executors or administrators 
to infer from any language found in the statute on that sub- 
ject that they might, upon their own motion, institute suits 
to set aside conveyances, or remove clouds from titles to 
real estate, without any showing as a condition precedent, 
that tbe possession of the same was wrongfully withheld, or 
that there was any necessity for selling the same, or any 
part thereof, to satisfy claims against the estate. 

The rulCy as declared by our Practice Act, and conclu- 
sively sustained by reason, is that all actions or suits shall 
be prosecuted in the name of the real party in interest. 
There can be no question about the wisdom of this rule, 
and it should be strictly adhered to in all cases which do 
not come within the exceptions to it, as declared by statute. 

No one is better qualified to litigate the title to real es- 
tate than the person who owns it. An administrator who 
has no direct interest in the result of a suit, who personally 
loses nothing if the suit be injudiciously instituted and ad- 
versely determined, is not as safe a person to entrust with 
the right to litigate as he who is the owner of the property 
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which is the subject of litigation and the one who must 
suffer if the determination of the cause be adverse to him. 
A due regard for the rights of both heirs and creditors of 
estates, we think, demands that the limitations of our statute, 
on the authority of executors and administrators, to insti- 
tute suits, affecting the title to real estate, should be care- 
fully guarded so that estates may not be subject to be con- 
sumed by the costs and expenses of ill-advised lawsuits. 

In this case, whatever i^ facts may have been, so far as 
anything appears in the pleadings, or any of the proceed- 
ings, Boyd, the appellant, never wrongfully or otherwise 
withheld the possession of the land in controversy from the 
administrators, and there was no occasion or necessity for 
the sale of the same, or any part thereof, to pay claims 
against the estate. In the absence of any showing, by the 
administrators, that there was some necessity for their in- 
terference with the lots in question, for some purpose of 
administration, recognized by the statute, they had nothing 
ta do with the same, and it was by the law the absolute 
property of the heirs of Wm. M. King, to whom it de- 
scended. 

But there is another provision of our statute on this sub- 
ject which is not referred to. in the briefs of counsel which 
we think is conclusive of this case. Section 1135 of the 
Code reads: ''Whenever the assets of the estate are insuf- 
ficient to satisfy the funeral charges, expenses of adminis- 
tration, and the claims against the estate, and the deceased 
shall in his lifetime have made or suffered any conveyance, 
transfer or sale of any property, real or personal, or any 
right or interest therein with intent to delay, hinder or de- 
fraud creditors, or when such conveyance, transfer or sale 
has been so made or suffered, that the same is void in law 
as against creditors, or when the deceased in his lifetime 
has suffered, consented or procured any judgment or decree 
to be given against him with such intent, or in such manner 
as to be likewise void, it is the duty of such executor or ad- 
ministrator to make application by petition to the County 
Court or Judge thereof for leave to commence and prose- 
cute to final judgment or decree, the necessary and proper 



332 King v. Boyd. [Sap. Ct. 

Opinion of the Conrt — Bonham, J . 

actions, salts or proceedings, to haye such conveyance, 
transfer, sale, judgment or decree declared void, and the 
property affected thereby discharged from the effect there- 
of." (Civ. Code, §g 1136, 1137.) 

The object and effect of g 1135 of the Code as above 
quoted, we are clearly of the opinion is to declare that an 
executor or administrator shall not, upon his own motion, 
and without any showing of a necessity therefor, for the 
purposes of administration, institute or maintain suits to 
determine questions affecting the title to the real estate of 
decedent. 

We think that appellant*s demurrer was well taken, for 
the reason that the complaint does not state facts sufficient 
to constitute a cause of suit in respondents as administra^ 
tors of the estate of Wm. M. King, deceased. And the 
decree of the Court below should be reversed and this cause 
dismissed'without prejudice. 



JULY TERM, 1873. 



REPORTS OF CASES 



DBTKBUIMED IN THE 



Supreme Court, 



JULY TEEM, 1873. 



BARTLETT WHITLOW v. GEORGE H. REESE et al. 

CouirnEfl CANNOT Pbb-empt Land in this Statb unbsb the Act of Congbxss 
OF Mat 26th, 1824.— The Act of Oougress of May 26th, 1824, '* grant- 
ing to the counties or parishes of each State or Territory of the United 
States, in which the pnblio lands are situated, the right of pre-emption 
to a quarter section of land for seats of justice in the same," was 
never in force in this State. Neither was the Town-site Act of May 23d, 
1844, in force in this State prior to July 14th, 1854. 

Appeal from Yamhill County. 

The facts are stated in the opinion of the Court. 

Boise dc WiUis, Curry cE Hurley and J. N, Dolph, for Ap- 
pellant. 

P. C. Sullivan and James McCain, for Eespondents. 

By the Court, Mosher, J". : 

The plaintiff in this suit seeks to quiet (Be title to a tract 
of forty acres of land, of which he is in possession, and 
which he claims is a portion of the east half of the donation 
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land claim of Joel Perkins and wife. He derives his tiiJe 
from Laura A. Patterson, widow of said Perkins. The de- 
fendants, George H. Reese and wife, claim that the tract in 
dispute is a part of the west half of said claim, to which 
they deraign title from the heirs of said Perkins. The east 
half has been patented to Laura A. Patterson, the widow, 
and the controversy arises from the fact that one hundred 
and sixty acres of said claim, including the site of the town 
of Lafayette, has been patented to the Board of Commis- 
sioners of Yamhill County, thus changing the division line. 
If Perkins and wife were entitled to a patent for the whole 
claim of six hundred and forty acres, the title to the tract 
in dispute is in the plaintiff, but if the County Commis- 
sioners can hold the town site, it is in the defendants. 

The facts appearing ia evidence are, that in 1845, Joel 
Perkins purchased the claim, on which there was then a log- 
cabin, from one John Copenhagen, and lived on it, at inter- 
vals, until September, 1848, when he went to California. 
He returned in June, 1849, and resumed his residence. In 
July, 1850, he was married to Laura A. Hawn, now Laura 
A. Patterson. On the 8th of October, 1852, he filed in the 
oflSce of the Surveyor-General of Oregon a notification on six 
hundred and forty acres, under the fourth section of the Act 
of 27th September, 1850, known as the Donation Act, and 
made proof of residence and cultivation from the 30th of 
June, 1849. On the 8th of April, 1854, he made his final 
proof of continued residence and cultivation up to that 
date. Having proved to the satisfaction of the Register 
and Receiver of the Land Office, a compliance with the 
conditions of the law, on the 30th of October, 1869, a cer- 
tificate was issued by them to the widow and heirs at law, 
for the said tract, with the exception of the town site, in 
which the east half was designated for the widow. It is 
admitted that a patent was subsequently issued in accord- 
ance therewith. 

The defendan^^ have attempted to prove an abandonment 
by Perkins of that part of the claim included in the town 
site, and for this purpose introduced a copy of a quit-claim 
deed, dated 11th May, 1850, signed by Joel Perkins and 
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one Johnson, to the Board of Commissioners of Yamhill 
County, for the town plat of Lafayette, but it has only one 
witness, and is not acknowledged, nor has its execution 
been proved. What eflfect this paper might have had on 
the question, if properly proved, is, however, destroyed 
by the subsequent notification of Perkins in 1852, and by 
the positive proof of residence on, or cultivation of, this 
part of the tract during the whole term of four years. 

On the 19th April, 1858, the Board of Commissioners of 
Yamhill County, having previously obtained the permission 
of the Commissioner of the General Land Office therefor, 
entered at the Land Office at Oregon City one hundred and 
sixty-three and sixty-four one-hundredths acres and received 
a certificate, upon which, it is admitted, a patent subse- 
quently issued. The patent not having been produced in 
evidence, there is some doubt as to the Act under which 
this entry was permitted. In a letter dated 28th December, 
1859, the Commissioner writes: "In the case of the town, 
the Board of Commissioners for Yamhill County were per- 
mitted to make an entry under the town-site law of 23d 
Mav, 1844." He also refers the claim to the town-site law 
under the date of 24th October, 1868. If this is the fact 
the question is no longer an open one. The Supreme Court 
of the United States have decided that the Act of 23d May, 
1844, was not in force in Oregon prior to the 14th July, 
1854. (Stark v. Starr, 6 Wall. 402.) 

"Although the town-site law was in force in Oregon in 
the year 1858, when this entry was made, no land could be ap- 
propriated under it for the benefit of occupants of town sites, 
which had already been granted to others by the terms and 
conditions of the Donation Law. The Donation Law is a 
grant in the present, and gives the fee-simple to every set- 
tler who avails himself of its provisions from the date of 
his settlement. True, until the completion of the subse- 
quent conditions of residence and cultivation and proof 
thereof, it is an estate upon condition, what is known at 
common law as a base or conditional fee, subject to be de- 
feated or lost by a failure to perform the conditions upon 
which it is held. But it is an estate in fee nevertheless, 

Vol. IV.— 22 
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and upon the completion of the residence and cultivation, 
or other conditions, it becomes absolute and unqualified.** 
{Chapman v. School DisL No. 1, 1 Deady, 113.) 

Perkins had completed his four years' residence and cul- 
tivation on the 30th June, 1853, before the town-site law 
was extended to Oregon; hence the entry by the County 
Commissioners and the patent under it was, in the language 
of Judge Deady, without color of law or authority, and 
simply void. 

It is claimed in the argument, although we do not find 
any evidence of the fact, that this entry was made under 
the Act of 26th May, 1824, entitled "An Act granting to 
the counties or parishes of each State or Territory of the 
United States, in which the public lands are situated, the 
right of pre-emption to a quarter section of land for seats 
of justice in the same." This Act was never in force in this 
State. In organizing the Territory of Oregon by the Act 
of 1848, Congress declared that the laws of the United 
States should be in force in said Territory, **so far as the 
same or any provision thereof may be applicable." It has 
never been held that this provision had the eflfect of extend- 
ing over the State any portion of the land system of the 
United States in advance of the public surveys, upon which 
that system rested, and without which, as the law then 
stood, that system was inoperative. (Stark v. Starr, supra.) 
Congress passed no law in anywise affecting title to lands 
in Oregon Territory till 27th September, 1850. {Lowiisdak 
V. Pair why 21 How. 290.) 

The Supreme Court of the United States, as we have 
before stated, have decided that this Act did not extend to 
Oregon either the Pre-emption Act of 1841, or the Town- 
site Act of 1844. The County-seat Act of 1824 is a part 
of the land system in force at that time, which has never, 
by any other Act, been extended to this State. 

The patent to the County Commissioners for the town site 
beiiiR void, the only remaining question is as to the residence 
and cultivation of Perkins on this portion of the tract. His 
notification included the whole of the six hundred and forty 
acres, and his proof, which was satisfactory to the Commis- 
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sioner of the General Land Office, extended over the whole 
tract. That officer based his refusal to extend the patent, 
not upon a failure of residence and cultivation, but upon the 
supposed conveyance by Perkins & Johnson, in May, 1850. 
This opinion is unquestionably erroneous. If the deed re- 
ferred to had been legally executed and proven, which it is 
not, still it would not be binding upon the estate afterwards 
acquired by Perkins under the Donation Act. This would 
be a proper construction of the law in case of a conveyance 
with covenants of warranty, or any express stipulation or 
agreement from which it would reasonably appear that the 
parties dealt and bargained with reference to the possibility 
or contingency of the grantor or vendor acquiring title from 
the United States; but a simple quit -claim by Perkins dur- 
ing his occupancy and before the passage of the Act grant- 
ing the land, would in nowise affect the after-acquired estate 
in the premises. \G/iapman v. School District No. 1, 1 
Deady, 160.) 

The Court, therefore, finds that Perkins was entitled to 
a patent for the whole tract, as described in his notification, 
according to his claim survey, and that the division line, as 
claimed by the plaintiff, is the correct one. 

Decree for plaintiff. 



T. J. CARTEE AND O. P. MASON, Respondekts, v. 
THE CITY OF PORTLAND, Appellant. 

Dedication. — A dedication to public use may be by parol as well as by deed. 

Idem. — To constitute a dedication by parol, there must be some act or acts 
proved, eyincing a clear intention to devote the premises to the public 
use. 

Idkm — ^What CoNSTTnTTES. — If one owning lands or having an* equitable in- 
terest therein (subsequently acquiring the title thereto), lays out a 
town thereon, and makes and exhibits a map or plan thereof, with spaces 
marked streets, alleys, public squares, parks, etc., and sells lots with clear 
reference to said map or plan (though unrecorded), the purchasers of lots 
in said town acquire, as appurt'inant thereto, every easement, privilege 
and advantage which the map or plan represents as part of the town. 
Upon the sale of lots with such reference to the map or plan, the dedi- 
cation of the spaces marked streets, alleys, public squares, parks, etc., 
becomes irrevocable. 
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AocEPTANCB AND UsE. — Formal acceptance by the corporate authorities is 
not necessary. Where the dedication is irrevocable, it need not be fol- 
lowed by immediate and continued use. 

Notice. — Whatever is sufficient to direct the attention of a purchaser to the 
prior rights and equities of third persons, or of the public, so as to put 
him on inquiry into ascertaining their nature, will operate as notice. 

Idem. — Notice should, with rare exceptions, be implied where one is shown 
to have such knowledge as would superinduce further inquiry in an 
honest, conscientious man. 

Appeal from Multnomah County. 

The facts are stated in the opinion of the Court. 

7F. W. Page, W. W. Tliayei' and 0. P. Mason, for Ee- 
spondents. 

R, Williams, for Appellant. 

By the Court, McArthur, J. : 

This suit was originally instituted in the Circuit Court of 
the State of Oregon for Multnomah County, to quiet the 
title to certain parcels of land situate in the city of Port- 
land. The plaintiffs had a decree, enjoining the defendant 
from disturbing them in their enjoyment of the premises 
described in the complaint, and from setting up further 
claim thereto; and also for sixty dollars damages and for 
costs and disbursements. The cause is in this Court at 
this time to be tried de novo, upon the transcript and the 
depositions certified up therewith. 

The complaint alleges in substance, that the plaintiffs are 
the owners in fee simple, and in possession of blocks num- 
bered 280 and 281, in the city of Portland, county of Mult- 
nomah and State of Oregon. That the defendant claims an 
interest or estate in said blocks adverse to plaintiffs, viz. : 
That said property was dedicated by som^ former proprie- 
tors of the city of Portland for public use, and that the said 
claim is a cloud upon plaintiffs' title. That on January 21, 
1869, the defendant, under its said claim, wrongfully and 
unlawfully broke and entered upon said premises and broke 
and threw down plaintiffs' fence, enclosing the same, and 
damaged plaintiffs in the sum of one hundred dollars. That 
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on February 6, 1869, the . defendant again wrongfully and 
unlawfully broke and entered the said premises and again 
tore down said fence, and damaged the plaintiffs in the 
further sum of one hundred dollars, and that the defend- 
ant threatens to repeat the said alleged wrongful acts. 
Wherefore, they pray that the title may be quieted in them; 
that the defendant be perpetually enjoined from repeating 
the said wrongful acts, and that they have and recover the 
amount of damage as alleged. 

The defendant answered, denying the plaintiffs' possession, 
and alleging the said property to be public parks, claiming 
that the same had been dedicated by the former proprietors 
of said city, viz. : Stephen Coffin, W. W. Chapman and D. 
H. Lownsdale, who, in 1860, were the owners and in posses- 
sion, and who caused two maps of said city to be made by 
one Brady. That these two maps were copies of the orig- 
inal plat of the city of Portland, made by the proprietors, 
upon which the real property ,in controversy was marked 
out and designated as the public parks. That said Coffin 
kept and retained one of these copies, and made frequent 
sales of lots and blocks of land in said city by reference 
thereto. That the city of Portland adopted said map in 
1852, and that Coffin ratified it after that date. That in 
1862 Coffin obtained from the General Government a pat- 
ent for the land taken by him under the Donation Act of 
September 27, 1850, which embraced the premises de- 
scribed in the complaint. That the plaintiffs fraudulently 
combined and confederated with said Coffin to obtain and 
recover from said city the said parcels of land dedicated 
to the public use. That on December 4, 1867, said Coffin, 
combining and confederating with the plaintiffs, fraudu- 
lently made and published a map, or plat, designated as 
" Coffin's Addition to the Citv of Portland." That on this 
map the parcels of land in controversy were numbered as 
blocks usually are upon town plats. That on all prior maps 
the said parcels of land remained unnumbered, and were 
designated as public parks. That said pretended map 
was executed by said Coffin before the plaintiff Mason, 
who signed his name thereto as a witness, and who, be- 
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ing a notary public, took the acknowledgment of Coffin 
and wife thereto. That the said map was recorded in 
the record-book of deeds of Multnomah County, Oregon. 
That on December 28, 1867, the plaintiffs, having a full 
knowledge of all the facts alleged in the answer in relation 
to the dedication, obtained from Coffin and wife a deed 
purporting to convey to them the parcels of land in contro- 
versy, together with other parcels of land in said city of 
Portland, for and in consideration of the expressed sum of 
$3000. The defendant charges that the said plaintiffs did 
not pay said consideration, but that all the acts of plaint- 
iffs and of Coffin, in relation to the transfer of said prop- 
erty, were fraudulent, and therefore void, as against the 
city, and all private persons, who purchased lots or blocks 
of said Coffin, prior to the making of the last-mentioned 
map. 

The reply of the plaintiffs puts in issue the material alle- 
gations of the answer, and further alleges that they had 
purchased the, property in good faith and for a valuable con- 
sideration, and without any knowledge, information or no- 
tice of the same haviug been dedicated to the public; that 
the map called " Coffin's Addition to the City of Portland," 
is the only map of record of said property; that the Brady 
map was never of record, and that neither of the plaintiffs 
had any knowledge of the existence of any such map or 
plat until long after their said purchase; that said Coffin 
was the owner of said blocks, and that plaintiffs, nor either 
of them, had any knowledge that there ever had been a 
dedication of, or an attempt to dedicate, the said property 
to public use. 

The first question to be determiued in this case is, did 
Stephen Coffin, the original owner of the land, and one of 
the proprietors of the town, dedicate these parcels of land 
to the public use, as alleged by the defendant in the answer ? 

Beardsley, J., in the case of Hunter v. Hie Trustees of 
Sandy HiU (6 Hill, 407), has furnished the most compre- 
hensive definition of dedication to be foulid in the books, 
and he declares it to be **the act of devoting or giving 
property for some proper object, and in such manner as to 
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conclude the owner." It is a well-settled principle of the 
common law that property may be dedicated to the public 
use, and that the dedication may be by parol as well as 
by deed. {Barclay y, HoweWa Lessee, 6 Pet. 498; Dnmmer v. 
Jersey City, 1 Spencer (N. J.), 86; Slate v. CaUin, 3 Vt. 530; 
McKee 7. SL Louvi, 17 Mo. 184; Hunter v. Sandy Hill, 6 
Hill, 407; Post v. Pearsall, 22 Wend. 425, 454; Dovei* v. Fox, 
9 B. Mon. 200.) It is also well settled that, to constitute a 
dedication by parol, there must be some act or acts on the 
part of the owner evincing a clear intention to devote or 
dedicate his property to some proper public use or private 
object. It becomes necessary, therefore, to ascertain from 
the testimony whether the acts of Coffin, if any he per- 
formed, evince a clear inil^ntion to dedicate the premises in 
controversy to the public use. In this connection it is 
proper to state that we have not regarded any of the testi- 
mony tending to prove the acts of Coffin, performed before 
the passage of the Donation Act, except that showing his 
participancy in procuring a survey, and in causing a certain 
map of the city of Portland to be made by one Short, and 
two copies thereof to be made by one Brady. The acts of 
Coffin, performed prior to September 27, 1850, the date of 
the Act referred to, standing alone, could not, in this case, 
be admitted to establish a dedication. The evidence of the 
dedication must be found, if at all, in the acts performed 
subsequently to that time, and the above exception is made 
for the reason that it is clearly proved that Coffin used one 
of the copies of the Short map, made by Brady, in describ- 
ing and referring to lots and blocks in the city of Portland, 
sold by him after the passage of the Donation Act, and also 
after he had obtained his patent from the General Govern- 
ment in 1862. 

The following facts are clearly established by the testi- 
mony : That during the year 1850, Stephen Coffin, Daniel 
H. Lownsdale and Wm. W. Chapman were in possession, 
and claimed to be the owners of what was known as '* The 
Portland Land Claim." That in that year, and before the 
passage of the Donation Act, they caused a survey to be 
made of blocks, lots, streets, parks and other public 
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grounds of tlie city of Portland, and portions thereof were 
designated upon the ground by stakes and monuments. 
That they caused a map thereof to be made by one Short, 
and upon said .map the parcels of land described in the 
complaint were designated, with others, as public parks, 
and were unnumbered. That prior to the said survey and 
mapping, there were settlements made upon the '' Portland 
Land Claim" for the purposes of trade and commerce. 
That the said city was duly incorporated as a body politic 
for municipal purposes, by Act of the Legislature of the 
then Territory of Oregon, dated January 23, 1851, and has 
ever since remained incorporated. That in 1850, John 
Brady, by the order of Coffin, Lownsdale and Chapman, 
made two copies of the original'toap or plat of the city 
made by Short, upon both of which copies the property de- 
scribed in the complaint was marked and designated as 
public parks, and the spaces were unnumbered. That 
Coffin took possession of one of the copies made by Brady, 
and made sales of lots and blocks according to the same, 
up to December, 1867. That in April, 1862, the city of 
Portland, by its Common Council, adopted the map or 
plat drawn by Brady as the official map or plat of the 
city, and this act was known to said Coffin. That Coffin 
adopted, exhibited and used the Brady map from the time 
it was made, and after the date of the passage of the 
Donation Act, and after the adoption of the said map by 
the said City Council, and made sales of lots and blocks as 
designated on the same. That subsequently to the passage 
of the Donation Act, and prior to December 4, 1867, the date 
of the making of a certain map to be presently mentioned, 
Coffin sold certain lots of land on the blocks lying opposite 
to and facing the public parks, at the same time informing 
the purchasers that the lots purchased were situated adja- 
cent to the public parks. That on December 4, 1867, Coffin 
made, published and recorded a map or plat designated as 
"Coffin's Addition to the City of Portland," attached to 
which was a written instrument explanatory thereof, by 
which he donated to the city all the streets as shown by 
said map or plat, and that on this map or plat the parcels 



July, 1873.] Carter v. City op Portland. 345 



opinion of the Court — McArthnr, J. 



of land lying between East and West Park streets, which 
parcels of land were designated on the previous maps as 
public parks, were numbered respectively as blocks 276, 
277, 278, 279, 280, 281 and 282. 

The facts being as stated, we will proceed to an examina- 
tion of the principles of law applicable thereto, in order 
to ascertain whether the acts of CofiBn can be properly 
regarded as evincing a clear intention to dedicate, and 
whether the dedication when made became irrevocable. 

In the United States v. Chicago, 7 How. (U. S.) 185, the 
principle is laid down that a mere survey of land, by the 
proprietor thereof, into lots, streets and squares, will not 
amount to a dedication without a sale, and it is well settled, 
by the weight of authority, that a sale of lots or blocks with 
reference to a given map or plat describing lots and blocks 
as bounded by streets, will amount to an immediate and 
irrevocable dedication of the streets. {Roioan^a Eom^a. v. 
Portland^ 8 B. Mon. 232; Augusta v. PeiMns, Id. 207; Neto- 
pm^t V. Taylor y 16 B. Mon, 699; Stone v. Brooks, 35 Cal. 
489; Hannibal v. Draper, 15 Mo. 634; Schenley v. Common- 
toealthy 36 Penn. St. 62; Dubuque v. Maloney, 9 Iowa, 450; 
Winona v. Huff, 11 Minn. 119; Huber v. Gadey, 18 Ohio, 
18; and Logansport v. Dunn, 8 Ind. 378.) 

The same doctrine applies to public squares and parks, 
and the dedication may be established in the same manner 
as in case of streets and alleys. {Commonwealth v. Bush, 
14 Penn. St. 186; Dover v. Fox, 9 B. Mon. 200; State v. 
Wilkinson, 2 Vt. 480; Watertoion v. Cowen, 4 Paige (N. T. 
Ch.), 510; Price v. TJiompson, 48 Mo. 363; and Abbott v. 
Mills, 3 Vt. 526.) 

In the last case referred to it was held that whenever a 
public square or common is marked out or set apart as 
such by the owners, and individuals are induced to pur- 
chase lots or lands bordering thereon, in the expectation 
held out by the proprietors that it should so remain; or even 
if there are no marks upon the ground, but a map or plan 
is made, and lots marked thereon and sold as such, it is not 
competent for the proprietors to disappoint the expectations 
of the purchasers by resuming the lands thus set apart and 
appropriating them to any other use. 
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We are of opinion that if one owning land, or having an 
equitable interest therein, and subsequently acquires the 
title thereto, lays out thereon a town, and makes and exhib- 
its a plan thereof with spare ground marked as streets, 
alleys, public squares or parks, and sells lots with clear 
reference to that plan or map, the purchasers of the lots 
acquire as appurtenant thereto every easement, privilege 
and advantage which the plan or map represents as part of 
the town. (Dovaston v. Payne^ 2 Smith's Ldg. C. 224, 225; 
Roivan's Exra. v. PorUami, 8 B. Mon. 232, 237; Barclay v. 
HoioelVs Lessees, 6 Pet. 206, 207; United States v. Chicago, 
7 How. U. S. 196; Cincinnriti v. White's Lessees, 6 Pet. 431; 
Dubuque v. ilalaney, 9 Iowa, 455; Godfrey v. AUon, 12 111. 
35; Aslcen v. Wynm, 7 Jones N. C. 22; Wild^ v. The City 
of St. Paul, 12 Minn. 203, 204, 211; Trustees o/M. E. Church 
of Hoboken v. Hoboken, 33 N. J. Law, 21.) 

From the facts and the law as stated, we are of opinion 
that Coffin made a dedication by parol of the parcels of land 
described in the pleadings to the public, to be used as pub- 
lic parks, and that the said dedication was subsequent to 
the date of the passage of the Donation Act, and prior to 
the date of the execution of the map known as ''Coffin's 
Addition to the City of Portland," and also prior to the date 
of the execution of the deed of Coffin and wife to the plaint- 
iffs, under which the plaintiffs claim. 

We pass now to the consideration of the questions of ac- 
ceptance and user; for it is claimed by plaintiffii' counsel 
that nothing less than a formal acceptance, by the corporate 
authorities, of these particular parcels of land, or an actual 
entry upon, use and improvement thereof, by said corporate 
authorities, will amount to an acceptance, and that an ac- 
ceptance was necessary to make the dedication irrevocable. 

The facts tending to show an acceptance on the part of 
the city are the following: That on April 29, 1852, the City 
Council, by proper resolution, adopted the Brady map as 
the city map or plat, and ordered the Mayor to appoint a 
special committee, with instructions to call upon the propri- 
etors of the city of Portland, and obtain from them a bond 
for or deed of all the public streets in said city, and a deed 
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of trust for all the lands donated to benevolent societies, 
public schools, public squares, etc. That a copy of the said 
map was made for the public use, that the same was kept 
and used by the city, and that on March 28, 1866, an ordi- 
nance was passed by the City Council, authorizing the Com- 
mittee on Streets and Public Property to contract for the 
improvement of the public parks west of Seventh and south 
of Salmon streets, which includes the land in controversy. 

If the position assumed by plaintiffs' counsel be correct, 
there could be no dedication to an unincorporated town or 
village, either by deed or in parol. The law is, that a parol 
dedication is not a grant ; it is a right created in favor of 
the public, and is in the nature of an estoppel in pais. There 
need be no grantee in esse to take the fee, nor is it essential 
that the legal title should pass from the owner. {Beatty v. 
Kuriz, 2 Pet. 256; Neio Orleans v. United States, 10 Pet. 662; 
Dubuque v. Moloney, 9 Iowa, 450; Kelsey v. King, 33 How. 
Pr. 39; Town of Pavlet v. Clark, 9 Cranch, 292; McConnell 
V. Lexington, 12 Wheat. 582.) 

In Neio Orleans v. United States, just cited, the Court says 
that it is not essential that this right of use should be 
vested in a corporate body; it may exist in the public and 
have no other limitation than the wants of the community 
at large. We are of opinion that the acts of the city, by 
its council, show an acceptance on its- part of the parcels 
of land in controversy, if such formal acceptance were 
necessary. But a formal acceptance is not necessary. The 
acts of the inhabitants in the purchase of lots, the improve- 
ment of streets, etc., and their use, conclude the owner, 
and the corporation may insist upon every right which any 
of its inhabitants may have acquired by virtue of the 
original dedication. ( Watei^town v. Cowen, 3 Paige (N. T. 
Ch.), 514; Dovaston v. Payne, 2 Smith's Ldg. Cases, 237, 
241; Wyman v. Mayor of New York, 11 Wend. 499; Langley 
V. GaUipolis, 2 Ohio St. 107; New Oi leans v. United Stales, 
10 Peters, 713.) 

The purchase of lots and improvement of streets, with 
reference to the Brady map or plat, were acts of acceptance 
of the streets and other public places, and indeed of the 
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entire plan of the city as displayed upon the map. The 
fact that the city had not, before the alleged purchase by 
plaintiffs, used and improved the parcels of land in contro- 
versy, cannot redound to the advantage of the plaintiffs. 
It was not necessary that these particular pieces or parcels 
of land should have been improved or used prior to said 
alleged purchase in order to entitle the city to hold them. 
They were shown by the map adopted by Coffin, and by the 
city, to be public parks, and numerous and valuable private 
and public improvements were made with reference thereto, 
and thereby the dedication became irrevocable. As regards 
the improvement and use of public parks or squares, in 
like situation, it is sufficient if they are put to the use to 
which they are dedicated when the public convenience re- 
quires. In Bowan's Exrs. v. Portland, above cited, a case 
somewhat analogous to the one under consideration, the 
Court says that: "The dedication having been made and 
proved by the map, and the sales and conveyance of lots 
with reference to it, did not require a subsequent user to 
establish or prove it, and we are not sure that it could have 
been defeated or lost by non-user even for twenty years, 
except so far as it was ousted by an adverse use for that 
period. To say that a dedication to the use of the future 
town and of the public, made when the site of the town 
was in a state of nature, would be lost if not followed by 
immediate and continued use, or should be limited to the 
extent to which it was thus used, would deprive the dedica- 
tion of its intended value and would make it a mockerv." 
The local authorities or the corporate giiardians are the 
ones whose duty it is to improve, adorn and embellish the 
public parks, and where the dedication is irrevocable, as 
we bold it to have long since become in this case, they are 
the judges as to the time when the public health and public 
pleasure demand the use and enjoyment of the lands dedi- 
cated. The original owner, though he has the naked fee, 
has no right whatever to interfere with the premises except 
where the use becomes absolutely impossible, or where the 
corporate authorities seek to put the premises to some 
other use than that to which they were originally dedicated. 
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Then he, as well as any lot-holder of the city, may proceed 
in equity to enforce the use according to the original dedi- 
cation. {Barclay v. HoioelVa Lessees y 6 Pet. 498; Williams 
V. Ihe Church, 1 Ohio St. 478; fFefcfc v. Moler, 8 Ohio, 552; 
Board, etc., v. Edson, 18 Ohio St. 221; Harris v. Elliott, 
10 Pet. 25; County v. Newport, 12 B. Mon. 538.) 

We pass now to the consideration of the question as to 
whether the plaintiffs had notice of the claim of the public 
upon this land prior to their alleged purchase from Coffin 
and wife. The testimony shows that they knew that Coffin 
was the original proprietor of that portion of the city 
wherein the land in controversy lies. They knew also that 
he, together with the other proprietors, had laid out and 
established a town upon the *' Portland land claim." They 
knew also that a town had been built upon said claim, which 
extended west beyond the public parks. They knew also 
that it had been built upon a plan indicated upon some 
other map than the one made by Coffin in December, 1867, 
and that no improvements had been made upon the ''Park 
Blocks," as they are commonly called, throu^out the en- 
tire length of the Coffin claim, while the blocks on both 
sides of the parks had been extensively improved. The tes- 
timony also shows that both plaintiffs were residents of the 
city prior to the date of the making of the map of '' Coffin's 
Addition to the City of Portland." That Carter was a mem- 
ber of the City Council in 1866, when the ordinance author- 
izing the ** Committee on Streets and Public Property" to 
contract for the improvement of the public parks was 
passed. That deeds from Coffin, conveying nearly all the 
lots and blocks lying in that part of the city, had been exe- 
cuted to different parties prior to December, 1867, and 
these deeds were of record in the proper office, and many 
of the lots and blocks were improved and occupied. That 
the map, according to which the conveyances were made, 
was the Brady map, copies of which were upon the walls of 
the public offices of the city and county, to which plaintiffs 
frequently resorted in transacting their business. That 
plaintiff Carter had been engaged in buying and selling 
real estate in said city, and had known this property for six 
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or seven years; had owned property described by the Brady 
map; had in 1866 execated a deed to one Stinson to lot 4 
in block 216 and lot 6 in block 238, according to the *' maps 
and ])lats of the city of Portland," and that said lot 4 in 
block 216 faces the row of public parks, but is north of the 
line of Coffin's claim. That plaintiff Mason wrote the said 
deed to Stinson, and took the acknowledgment thereof in 
September, 1866. That Carter had heard of the park blocks 
and the Brady map before he purchased from Coffin in 1867. 
That both plaintiffs had engaged in conversations, in which 
the claim of the city to the property in controversy was 
alluded to, before they purchased. That plaintiff Mason, 
as notary public, took the acknowledgment of the Coffin 
map in December, 1867. That prior to said date he had 
seen the Burrage map, and had a copy of the McCormick 
or Directory map in his office, upon both of which the 
parcels of land in controversy were unnumbered and were 
designated as public parks, and were displayed as upon the 
Brady map. Finally, that the premises described were gen- 
erally understood to be public property. 

Passing from the facts, let us consider the law touching 
notice. It is a well-settled principle that to constitute no- 
tice, it is not necessary that it should be in the shape of a 
distinct and formal communication, and it will be implied 
where a party is shown to have had such means of informing 
himself as to justify the conclusion that he has availed him- 
self of them. It has frequently been decided by the Amer- 
ican as well as the English .Courts, that whatever is sufficient 
to direct the attention of a purchaser to the prior rights and 
equities of third persons, so as to put him on inquiry into 
ascertaining their nature, will operate as notice. (Le Neve 
v. Le Neve, 2 Leading Cases in Equity, 160; Barnes v. Mc- 
Chiistie, 3 Penn. St. 67; and Boldman v. Carter , decided at 
the last term of this Court.) 

Indeed, we think that notice should, with rare exception, 
be implied where a party is shown to have such knowledge 
as would superinduce further inquiry in an honest, consci- 
entious man. In Bowan's Executors v. Portland, herein- 
before cited, Marshall, C. J., in delivering the opinion 
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of the Court, uses the following language in relation to 
notice, which is singularly applicable to the case under 
consideration: ''The notoriety, actual as well as legal, of 
the acts involved in the making of a town, the laying out of 
the town upon the land, the representation of it upon a map 
open to public inspection, * * * the advertisement 
and sale of lots according to that plan, the conveyance of 
them by recorded deeds referring to the plan, the subse- 
quent inclosure and improvement of some of them for busi- 
ness or residence, and, in fine, the actual existence of a town 
upon the land, must be considered as giving to the world 
such notice of the plan, to which all these acts and facts 
must have reference, as to preclude the possibility of after- 
wards acquiring from the original proprietor, or of asserting 
with a good conscience any right or interest inconsistent 
with those which, according to the plan of the town, are 
appurtenant to the lots, and are, therefore, granted to or 
held for the lot owners or citizens, and the local or general 
public." Applying these principles of law to the facts 
stated,, we feel fully warranted in concluding that the plaint- 
iffs had sufficient knowledge of the matters referred to, to 
charge them with full notice of the claim of the city of 
Portland to the parcels of land in controversy, prior to the 
date of their alleged purchase. 

It was urged by plaintiffs' counsel that a dedication could 
not be predicated of the use of the Brady map by Coffin, 
for that the same was not of record. It is unnecessary to 
discuss this proposition at length, for it must be obvious, 
from the views already e^^pressed, that to support a dedica- 
tion of streets, alleys, public parks, etc., it is not neces- 
sary to show that the map upon which such streets, alleys, 
public parks, etc., were displayed, was recorded, but sim- 
ply that it was used and referred to by the proprietor in 
selling the lots and blocks to which the streets, alleys, pub- 
lic parks, etc., are appurtenant. 

The remaining questions are unimportant, and as the 
views already expressed are decisive of the case, they need 
not be discussed. 

It follows that subsequent to the passage of the Donation 
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Act, September 27, 1850, and prior to the date of the exe- 
cation and recording of the map of ''Coffin's Addition to 
the City of Portland," December 4, 1867, Coffin dedicated 
the land in controversy to the public use; that before the 
date of the deed from Coffin and wife to plaintiffs, Decem- 
ber 28, 1867, the dedication had become irrevocable; that 
the plaintiffs purchased with full knowledge of the pre- 
existing rights of the public in and to said parcels of land, 
and therefore took only the naked fee and acquired no 
rights or equities which they can assert against the public 
use to which the premises were dedicated by their grantor. 
The decree of the Court below must be reversed and the 
suit dismissed at plaintiffs' cost. 
I j Jg Decree reversed. 
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1^ 8^ FiLiNa Affidavits of Sdbbtieb on Appeal. — The affidavit of the snreties 

in an undertaking on appeal as to their qualiftoatious must be filed con- 
4 352| temx^oraneously with the filing of the undertaking; 

38* 71 1 Bill of Exceptions. — The bill of exceptions should be presented, allowed 

and signed at some time prior to the first day of the term next succeed- 
ing the term at which the cause was determined. 

Appeal from Polk County. 

This was a motion to dismiss the appeal. The other 
facts are stated in the opinion of the Court. 

JB. P. Boise a7id P. C. Sullivan, for the motion. 

J, J, Daly, contra. 

By the Court, Mc Arthur, J. : 

It is contended that the undertaking herein is insufficient, 
for the reason that there is no proper justification of the 
sureties, and that the aflQidavit does not show that the sure- 
ties are not of that class of persons who, by g 116 of the 
Civil Code, are prohibited from becoming sureties. There 
does not appear to have been any exception taken to the 
sufficiency of the sureties in the undertaking, consequently 
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there was no justification necessary. Counsel have fallen 
into an error in considering the affidavit of the qualifica- 
tions of the sureties as the justification of the sureties. 
There is a wide distinction between them. The justifica- 
tion need only be made after exception to the sufficiency of 
the sureties, who must attend before some qualified officer 
and be examined under oath in relation to their sufficiency. 
(Civ. Code, § 117.) The affidavit of the sureties to their 
qualification as such must be filed contemporaneously with 
the filing of the undertaking. (Civ. Code, g 107, sub. 4.) 
It must set forth that each surety is a resident within the 
State, and that all taken together are worth double the sum 
specified in the undertaking over and above all debts and 
liabilities and property exempt from execution. It need 
not contain the negation that the sureties do not belong to 
the class prohibited by g 116, sub. 1, of the Code. The 
undertaking and affidavit are sufficient. 

Passing to the second point raised by the motion, we dis- 
cover from the record, that the judgment attempted to be 
appealed from was made and entered on November 21, 
1872. The certificate of the clerk, annexed to the record, 
bears date May 1, 1873. The bill of exceptions was allowed 
and signed by the Judge of the Court below July 22, 1873. 
Consequently the bill of exceptions could not have been 
filed in the Court below, and could not have been a part of 
the judgment-roll, as required by § 269, sub. 2, of the 
Code, at the time of the making of the clerk's certificate. 
The section referred to requires the clerk, after docketing 
the judgment, and before the next regular term of Court, 
to prepare and file in his office the judgment-roll. We are 
of opinion that all the papers constituting the judgment- 
roll must be so prepared and filed. This Court will take 
judicial notice that a regular term of the Circuit Court was 
held in Polk County between the date of the entry of judg- 
ment herein and the signing of the bill of exceptions. As 
the law stands the Judge had no authority to sign the bill 
of exceptions. It should have been presented, allowed and 
signed at some time -prior to the first day of the term next 
succeeding the term at which the cause was determined. 

Vol. I v.— 23 
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statement of Facts. 

We cannot regard this bill of exceptions, and as there are 
no errors complained of except those set forth therein, the 
motion to dismiss this appeal must be allowed. 
Appeal dismissed. 
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47 Ha Inteblogutoiit Obdeb.— In a salt for partition of real estate, the order or 

decree of the Court directing the partition or the sale of the premises 
without further proceedings, is not a final decree, but only an interlocu- 
tory order, and is not notice to parties and their privies, etc., under the 
provisions of $ 15, p. 154 of the Statutes of 1855. 
Lis Pendens. — To bind innocent purchasers for a valuable consideration by 
the proceedings in the suit for partition, under the doctrine of lis 
pendens, the cause should be prosecuted with reasonable dispatch. A 
suspension of proceedings for more than five years would be an unrea- 
sonable delay. 

Appeal from Clatsop County. 

On the 10th day of August, 1869, plaintiff (appellant) 
commenced this proceeding under the provisions of g 377 
of the Civil Code, for the purpose of carrying into execu- 
tion a decree of the District Court for Clatsop County, 
alleging in his complaint that on the 10th day of Septem- 
ber, 1859, one Cyrus Olney commenced proceedings against 
this plaintiff and one James Taylor for the partition of lots 
one (1) and two (2) in block fifty-five (55) in the town of 
Astoria. That on the 13th day of October, 1859, upon 
the hearing of said cause, it was adjudged by the Court 
that said Olney was the owner of the undivided three-sixths 
of said property, this plaintiff of two-sixths, and said Taylor 
of the remaining one-sixth. And it further appearing to the 
Court that said lots, owing to the condition of the improve- 
ments thereon, could not be divided without prejudice to 
the owners, the Court decreed the sale of the same. Plaint- 
iff further avers that said Olney afterwards purchased the 
one-sixth interest of said Taylor by deed bearing date April 
4, 1862; and that said Olney conveyed to defendants (re- 
spondents herein) his entire interest in said premises by 



July, 1873.] Bybee v. Summers. 355 

Opinion of the Court — Bonham, J. 

deed bearing date June 28, 1865. Plainti£f concludes 
with a prayer for a decree of the Court below, renewing the 
order of sale of October 13, 1859, and enforcing the same 
between the parties to this suit, according to their respect- 
ive rights, as set out in complaint. 

Defendants admit the partition proceedings and order of 
sale of October 13, 1859, as set out in the complaint, but 
deny that plaintiff is the owner of said premises or any 
part thereof as against them, and claim that they are the 
owners of the whole thereof by deed from said Olney, who, 
they allege, acquired the same by deed from John McClure, 
the donee of the Government, under Act of Congress of 
September 27, 1850; and that the conveyances from the Gov- 
ernment to McClure, and from McClure to Olney, were 
duly recorded. Defendants further aver that they ptir- 
chased said premises from Olney in good faith, for a valua- 
ble consideration and without any knowledge of plaintiff's 
claim to any right, title or interest in the same. No reply 
was made by plaintiff, and this cause was submitted to the 
Court below on stipulation of the parties, each party claim- 
ing judgment on the pleadings. The Court below rendered a 
decree for the defendants, dismissing plaintiff's cause, from 
which he appeals to this Court. 

Hill, Thayer (t Williams, for Appellant. 

Johnson dh McCown, for Kespon dents. 

By the Court, Bonham, J. : 

Two questions are presented by the pleadings and the 
arguments of counsel in this case for tiie consideration of 
the Court: 

First. "Was the order of the District Court for Clatsop 
County, made October 13, 1859, directing the sale of the 
premises described in the partition suit of Olney against 
Bybee & Taylor, a final decree in effect, or was it only an 
interlocutory order ? 

Second. If the order above referred to was only inter- 
locutory, would the rights of the plaintiff Bybee, to the in- 
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terest claimed by him in the premises, be protected by the 
doctrine of lis pendens ? 

It was urged by counsel for appellant, with a good deal 
of apparent force and reason by analogy, that the finding 
of the Court of October 13, 1859, determining the rights 
of appellant and the other parties to the partition suit, to 
their respective interests in the premises in question, and 
directing the sale of the same, was in effect a final determi- 
nation of those questions, and that nothing remained to be 
done except to enforce that order or decree in the manner 
and by the means similar to those recognized and usually 
resorted to by Courts for that purpose. The judgment 
of the Court in this case, it is claimed, was equally as 
final and conclusive as the decree of a Court directing 
the foreclosure of a mortgage and the sale of the mortgaged 
premises. 

But the character of the decision of the Court of Octo- 
ber 13, 1859, determining the interests of the parties to the 
suit in the premises in controversy, and directing the sale 
of the same, is to be determined, not by the common law, 
but by the statute in force at the time on the subject of the 
partition of real estate. 

Section 15, on page 154 of Statutes of 1855, reads: "The 
Court may confirm or set aside the report and, if necessary, 
appoint new referees. Upon the report being confirmed 
judgment shall be rendered that such partition be effectual 
forever, which judgment shall be binding and conclusive — 

"1. On all parties named therein and their legal repre- 
sentatives who have, at the time, any interest in the prop- 
erty divided, etc. 

**2. On all persons interested in the property who may 
be unknown, to whom notice shall have been given of the 
application for partition by publication, as directed by g 5; 
and 

"3. On all other persons claiming from such parties or 
persons or either of them." 

It is claimed by counsel for appellant that "the decree of 
a Court of competent jurisdiction (Civ. Code, g 723) is not 
only binding upon the parties, but privies also, including 



July, 1873.] Bybee v. Summers. 357 

opinion of the Court — Bonham, J. 



privies in estate, and the purchaser from one of the parties 
takes subject to the decree and cannot dispute its binding 
force." 

The principle above enunciated, as applicable to this 
case, is true if the decree be a final one. And it may also 
be true where the decree is not final, under the doctrine of 
lis pendens, if the suit or proceeding is prosecuted with 
reasonable diligence and dispatch. But we are clearly of 
the opinion that the section of the Code above referred to 
(g 723) only has reference to a final judgment or decree or 
a final order. 

The inquiry then arises, was the judgment of the District 
Court for Clatsop County, rendered October 13, 1869, di- 
recting the sale of the premises in question, a final judgment? 
We hold that it was not. The language of the statute of 
1866 (g 16, p. 164) is as follows: "Upon the report being 
confirmed judgment shall be rendered that such partition 
be effectusd forever, which judgment shall be binding and 
conclusive between the parties and their representatives and 
successors in interest, by title subsequent to the commence- 
ment of the action," etc. This section of the statute de- 
clares by implication that until the report of the referees is 
confirmed by the Court, the proceedings theretofore had 
shall not, as a judgment, be binding and conclusive, but 
the decision of the Court is only an interlocutory order. 
(Freeman on Judgments, gg 29, 30 and 31.) 

Section 31, referred to, in defining an interlocutory de- 
cree, reads as follows: **A decree is interlocutory which 
makes no provisions for costs, and in which the right is re- 
served to the parties to set the cause down for further direc- 
tions not inconsistent with the decree already made, and so 
is a decree which contains a provision for a reference of cer- 
tain matters, and that all further questions and directions 
be reserved until the coming in of the report of the referee." 

The effect of a judgment or decree in partition, is to be 
determined by the statute and not by the common law. 
{Marenhovt v. Higuera, 32 Cal. 289; Kester v. Stark et al., 
19 111. 328.) 

In the case of Kester v. Stark et al., above referred to. 
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Spencer Stark, who was not made a party to the partition 
suit, came in after partition had been decreed by the Court, 
and commissioners to divide the land had made their re- 
port, and filed his answer to the petition, by way of inter- 
pleader setting up an interest held by him in the premises 
sought to be partitioned; and the Court, in speaking of his 
right to do so, says: **The statute says the interpleader 
may be filed during the pendency of such suit or proceed- 
ing." Any time before the case is finally disposed of, must 
be considered as during its pendency. Until that time it is 
before the Court, and entirely subject to its control and 
jurisdiction, and any previous orders or proceedings may 
be changed, altered or amended to meet the exigencies 
of new facts which may be brought before the Court by new 
parties, by their interpleaders. Here everything was in fieri 
when this interpleader was filed. The suit or proceeding 
was not yet finally determined, but was still pending, and 
the interpleader was filed in proper time. 

Another test of the finality and conclusiveness of the pro- 
ceeding of the Court of October 13, 1869, is, whether an 
appeal might have been taken from the same. We are 
clearly of the opinion that it could not, and that the order 
or decision of the Court, directing the sale of the premises, 
etc., as set out in plaintiff's complaint, does not place the 
subject-matter of the proceeding res judicata as between the 
parties, 'or innocent purchasers from them, or either of 
them. 

And, as a further reason in support of the correctness of 
this proposition, it should be borne in mind that the cor- 
rect and established practice of our Courts, under the Code, 
as it was also under the statutes of 1855 referred to, in pro- 
ceedings for partitions, after the order of partition or sale 
(as the case may be) is made by the Court, and the referees 
are appointed to divide or sell the premises in question, to 
continue the cause for the report of such referees, and for 
the final determination of the proceeding. On the coming 
in of the report the same may be confirmed, rejected or 
modified; and, prior to the confirmation of the report, no 
question of costs can properly be determined, and no judg- 
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ment-roll is required to be made up by the clerk under the 
directions of the statute, and no entry of the cause is re- 
quired to be made by him in the judgment-lien docket, all 
of which are tests of the finality of the proceeding. 

To hold that Jhe order of the Court below, of October 
13, 1859, was in e£fect a final judgment, and not only bind- 
ing and conclusive upon the parties to the partition pro- 
ceeding, under g 15 of the statutes of 1855, but also on all 
other persons claiming from such parties, or either of them, 
would be to greatly jeopardize the rights of innocent pur- 
chasers of real estate. 

It appears from the pleadings in this case that the defend- 
ants, on the 28th day of June, 1865, and more than five 
years after the order of sale of October 13, 1859, was 
made, purchased from Cyrus OIney the whole of the prem- 
ises in controversy. And the defendants allege (and it is 
not denied) that they purchased the same in good faith and 
for a valuable consideration, and without any notice of ap- 
pellant's interest therein; and that said Olney then had a 
clear record title to the premises. 

It is true that, as a rule, a grantor can convey no higher 
estate in lands than he has himself. But for the protection 
of innocent purchasers a system of registration is provided 
by law, the failure to comply with which may result in the 
forfeiture or loss of one's estate. It is highly important to 
the security of titles to real estate that they should be spread 
out and made patent to the whole world in some kind of 
legal record. By the established law and practice of reg- 
istration what was required of these respondents, as prudent 
and cautious men, when they purchased the lots in contro- 
versy in June, 1865 ? In the first place they ascertained 
that their grantor, Olney, had a clear record title by deed 
duly recorded from McClure, and that McClure held a pat- 
ent from the Government of the United States to the lots 
in question. The next inquiry which would suggest itself 
would be to further examine the records of deeds to ascer- 
tain if the land in question had been alienated by deed of 
prior date to another. Then the record-books of mortgages 
would also be resorted to to ascertain if there were any in- 
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cumbrauces on the land. Next, the judgment-lien docket 
would be referred to, to determine if there were any incum- 
brances by judgment, or any adjudications to which the 
respondent's grantors were parties, which would operate as 
an alienation or estoppel by record. The investigations 
thus far are all aided by records, which the law requires to 
be alphabetically indexed for ready reference. No judg- 
ment-roll having been made up, and no entry in the judg- 
ment-lien docket having been made of the order of October 
13, 1859, declaring the several interests of the parties to 
the partition proceeding, nothing would be elicited from 
this quarter to indicate that appellant claimed any interest 
in the lots in question. 

The next and last inquiry on the part of respondents then 
would be to see if under the doctrine of lis pendens their 
grantor's title was in any way affected. To obtain the de- 
sired information, they would inquire of the Clerk of the 
Court concerning causes pending in the Courts of record of 
Clatsop County, and examine the dockets of causes pending 
and the pleadings on file therein. 

This brings us to the consideration of the second question 
involved in this case. Was the sale and conveyance by 
Olney of June 28, 1865, to respondents, made pejidente 
lite; or, in other words, was the interest of Bybee in these 
lots protected by the doctrine of lis pendens? As hereinbe- 
fore stated, this inquiry involves no difficulty in its solution. 
The constructive notice which the law presumes by lis pen- 
dens is less reliable, we think, than any of the other kinds 
of constructive notice arising from registration; and in order 
that a party may be thus protected, the suit should be 
prosecuted with reasonable diligence and dispatch. (Free- 
man on Judgments, g 202; Adams' Equity, 5th American 
edition, 323, note 1, and cases there cited; Diamond v. Law- 
rence County, 37 Pa. 353; Erhman v. Kendrick, 1 Met. Ky. 
146; Fender v. Buzick, 6 Clarke's Iowa, 258; 2 Leading 
Cases in Equity, 171, 175.) 

In this case the parties to the partition proceeding not 
only failed to use reasonable diligence in the prosecution of 
their suit, but were guilty of gross laches; it appearing, 
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from the pleadings, that no further step was taken after 
securing the interlocutory order qf sale of October 13, 1859, 
until August 10, 1869, when the appellant was compelled, 
in order to consummate his remedy, to come in under g 377 
of the Code, and ask for the revival of the proceeding by an 
original suit. To give effect to Alia pendens the suit should 
be prosecuted with such diligence as to give the proceeding 
some kind of notoriety. After so long a lapse of time little 
opportunity would be afforded a purchaser to ascertain the 
condition of a title which he might be looking up, so far as 
it might be affected by the pendency of legal proceedings; 
for the reason that papers are liable to be mislaid, and the 
cause omitted from the docket, and a new clerk might, in 
the meantime, come in, who would have no personal knowl- 
edge of the former proceedings, and the purchaser, under 
such circumstances, would be very liable to fail to get in- 
formation of the pendency of the cause. 

We think that a fair regard for the rights of an innocent 
purchaser, under such circumstances, demands that he 
should not suffer. 

Decree affirmed. 

[Note. — This cause was first submitted at the September 
term, 1871, and a majority of the Court, on the hearing at 
that time, were of opinion that the decree of the Court be- 
low should be reversed. An application was afterward 
made, under the rule, for a rehearing of the cause, for the 
reason that, owing to the unavoidable absence of the prin- 
cipal counsel for respondents, the case was not fully pre- 
sented on their behalf. At the July term, 1873, of this 
Court, a rehearing was granted, and, after a thorough re- 
argument and mature deliberation, the decree of the Court 
below was affirmed, all the Justices concurring.] 
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W. W. CHAPMAI^, Appellant, v. JAMES H. WILBUE, 

Respondent. 

Peopebty in Tbubt — Gbantob's Intebest in. — ^A grantor of property in 
trust for a specific purpose retains such an interest therein as entitles 
him in equity to insist on a specific execution of the trust; but a diver- 
sion of trust property by a trustee from the purpose for which it was 
granted, does not operate as a forfeiture of the property or cause it to 
revert to the donor. 

Appeal from Multnomah County. 

The facts are stated in the opinion of the Court. 

e7. B. Seedy for Appellant. 

Gibbs & Upton and Caples dt Moreland, for Respondent. 

By the Court, Prim, J. : 

This was a suit in equity to have certain deeds relating 
io block 224 in the city of Portland set aside and held for 
naught, and the title to said block decreed to be in com- 
plainant. 

The material facts are as follows : On September 7, 1850, 
Stephen Coffin, D. H. Lownsdale and W. W. Chapman, 
being in possession, conveyed two adjacent blocks of laud 
known as blocks 205 and 224 in the city of Portland "to 
James H. Wilbur, trustee, for the use and benefit of the 
Methodist Episcopal Church of Oregon * * * for the 
purpose of erecting an academy thereon, and therewith 
* * * to be by him conveyed to such person as shall 
be appointed to receive and hold the title for the use and 
benefit of the Methodist Episcopal Church of Oregon." 
This deed contained a covenant that if they, the grantors, 
should obtain title to said property from the United States, 
they would convey the same as aforesaid by deed of general 
warranty; and also that they would warrant and defend the 
said property against the claims of all persons claiming by, 
through or under them. Soon after receiving this deed, 
Wilbur went into the possession of the premises, and, in 
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concert with the said Church, erected a building on block 
205, and instituted an academy upon it. 

About the 1st of September, 1853, plaintiff obtained the 
legal title to the premises from the United States, and on 
the 10th day of that month he and his wife executed a deed 
of the premises to J. H. Wilbur, Trustee of tlie Oregon 
Annual Conference of the Methodist Episcopal Church in 
Oregon. This deed professes to recite the purport of the 
former deed and to be confirmatory of it, but departs from 
its tenor in several particulars. It is dated the **25th day 
of June 1851," and refers to the grantors as having, by deed 
of quit-claim, conveyed to the said James H. Wilbur, trus- 
tee as aforesaid, the property hereinafter described for the 
purpose of establishing thereon a seminary of learning to 
be divided into a male and female academy. 

In 1854 a corporation was formed by an Act of the Ter- 
ritorial Legislature called 'Uhe Board of Trustees of the 
Portland Academy and Female Seminary." After this cor- 
poration was organized it was selected, by the said church, 
as its agent to hold the title of the property and manage 
the affairs of the academy. Wilbur, however, it appears, 
continued to act as such agent and trustee up to about 
1853, and, in the construction of the academy, had advanced 
of his own funds some five thousand dollars. Afterwards, 
Wilbur conveyed the two blocks to the said Board of Trus- 
tees of the Portland Academy and Female Seminary. 

The Board having audited the accounts of Wilbur, and 
having found a large amount due him on account of ad- 
vances made by him in constructing the academy, bargained 
with him to take block 224 in satisfaction of that claim, 
and, on June 9, 1860, executed to him a conveyance of said 
block, since which time he has been in the possession of it, 
claiming it as his own. 

It is claimed by plaintiff that this was a diversion of 
block 224 from the purpose and use for which it was in- 
tended, and a violation of the trust, by which the property 
is forfeited and reverts to the donor. 

One of the theories assumed by counsel for plaintiff is, 
that the grant was upon a condition subsequent to be per- 
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formed bj the grantee; and, that the condition of the grant, 
not haying been performed by establishing a seminary of 
learning on each block, that therefore block 224 is for- 
feited, and reverts to the grantor. To sustain this position, 
counsel for plaintiff cite the case of Heydon et al. v. The 
Inhabitants of Stougliion (5 Pick. 528). That was a devise of 
a certain piece of land for a certain purpose, upon a certain 
condition specified in the devise. The words of the devise 
were as follows: *'I give to the town of Stoughton a certain 
piece of land (describing it), for the purpose of building a 
school-house for the use of a free grammar school (or for 
such other school as said town may direct) ; provided^ said 
school-bouse is built by said town within one hundred rods 
of the place where the meeting-house now stands." That 
was held, by the Court, **to be a devise upon a condition 
subsequent; that the estate accordingly vested in the dev- 
isees, and was forfeited by a neglect for twenty years to 
comply with the condition." 

It will be noticed that that case is not at all analogous to 
the one under consideration. The grant here was an abso- 
lute grant to the defendant in trust for a certain purpose 
specified, while there the land was devised to the town for 
a certain purpose, coupled with a certain condition to be 
performed by the town. 

Warren v. The Mayor of Lyons City (22 Iowa, 351) 
is another case relied upon by counsel for appellant. 
In that case the owners in fee of the land, where the 
city of Lyons is laid out, dedicated a certain piece of 
land to the town for a public square, to be held by said 
town in trust for public use as such square, and for no 
other purpose. The lots adjoining it were valuable, and 
some of them had been improved with a view to its always 
being kept open to the public for such use. Plaintiff had 
lots adjoining the same, of great value, but which would be 
of but little value if cut off from said public square. The 
municipal authorities procured said "public square" to be 
subdivided into small lots with a view of leasing them to 
private individuals, for a term of years, to be built upon 
and used by them to the exclusion of the public, thereby 
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diverting it from the purpose and use for which it was 
originally dedicated. This, it was held by the Court, was 
an attempt to divert the land from the use and purpose in- 
tended by the original proprietors, and therefore void. The 
Court said : 

" For the uses contemplated the proprietors may have 
parted with the fee — the proprietary right — but not for all 
purposes, and therefore if the city authorities, as trustee of 
the public, should undertake to make gain by the sale, or to 
authorize its use for anything else than a public square, they 
violate the trust, and the original owners, in virtue of the 
terms of the grant, may demand that the trust shall be executed 
in good faith, and restrain any such proposed violation of the 
terms upon which the grant was accepted. Nothing can be 
clearer than, if a grant is made for a specified, limited and 
defined purpose, the subject of the grant cannot be used 
for another purpose, and that the grantor retains still such 
an interest therein as entitles him in a Court of equity to 
insist upon the execution of the trust as originally declared 
and accepted." 

The same doctrine is well expressed in Barclay v. SowelVs 
Lessee (6 Peters, 507). The Court said: "If this ground had 
been dedicated for a particular purpose, and the city au- 
thorities had appropriated it to an entirely different pur- 
pose, it might afford ground for the interference of a Court 
of Chancery to compel a specific eocecution of the trust by re- 
straining the corporation. * * * But even in such a case, 
the property dedicated would not revert to the original ovmer. 
The use would still remain in the public, limited only by 
the conditions imposed in the grant.'* (1 Ohio St. 478; 8 
Ohio, 552.) 

Thus, while all the authorities appear to hold that a 
grantor of property in trust for a specific purpose retains 
such an interest therein as entitles him in equity to insist 
upon the execution of the trust, not one has been cited, and 
we can find none holding that a diversion of the property, 
by the trustee, operates as a forfeiture of the property, and 
causes it to revert to the donor. 

It is claimed by defendant that the proper construction 
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of the deeds in questiou is, that one block might be sold or 
mortgaged for the purpose of raising money to build an 
academy upon the other; while it is insisted by plaintiff 
that they should be construed to mean that an academy 
should be built upon each block. In order to dispose of 
this case, under the yiew taken by the Court, it is imma- 
terial which of these constructions is adopted as the correct 
one, and, therefore, we have not undertaken to pass upon 
that question. 

If the construction contended for by defendant is the 
correct one, then there was no diversion of block 224 from 
the purpose or use for which it was granted; while, if the 
construction contended for by plaintiff is the correct one, 
then, although there was a diversion of said block by said 
trustees, it was immaterial, since such diversion does not 
operate as a forfeiture of the trust property by the cestui que 
ii'tLst, or cause a reversion of it to the grantor. 

It follows, from the views herein expressed, that the 
decree, dismissing the bill with costs, must be affirmed. 
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J. I. THOMPSON, Appellant, v. A. UGLOW, 

Eespondent. 

Easemknt — Right of Entbt fob Bepaibs. — One who has a right to the en- 
joyment of an easement has a right to enter for the purpose of repairs, 
as against the owner of the servient estate, whenever the easement can- 
not be otherwise enjoyed ; and he has the right to dig up and use the 
adjacent soil for the purpose of repairs whenever there is no other 
mode. 

Instbuctions — Ebbob does not Affibmattvelt Appeab, When. — Where the 
record does not disclose whether or not the mode of making repairs 
depends on the construction of a written instrument, error does not 
affirmatively appear from a statement in the record that the Court in- 
structed the jury that the defendant was not obliged to bring soil from 
elsewhere to repair a ditch conveying water over the plaintifiTs land. 

Appeal from Polk County. 

This is* an action for damages alleged tohaye been caused 
by the improper use and management of a water-race, lead- 
ing through the plaintiff's land to the defendant's flouring- 
mill. 

The complaint states that the plaintiff is owner and en- 
titled to the possession of a certain parcel of land, and that 
the defendant is owner of and in possession of the right of way 
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statement of Facts. 

to a narrow strip of land through said premises to be used as 
a mill-race, to run the flouring-mill of the defendant, and 
charges that the defendant wrongfully failed and neglected 
to keep his race in good repair, to clean it out and to keep 
up the banks, and thereby caused the waters of the race to 
overflow and damage the plaintiffs land. The complaint 
also contains a count for damages, caused by the defend- 
ant's entering upon the lands of the plaintiff adjacent to the 
defendant's water-race and digging up and removing the 
turf and soil in repairing the race, the aggregate amount of 
damages claimed being $1700. 

The answer puts in issue all that is charged respecting 
the acts and negligence of the defendant. The cause was 
tried by a jury, and a verdict having been rendered in favor 
of the defendant, the plaintiff appeals to this Court and 
states the following as the grounds of his appeal : 

1. The record does not show that the jury was present in 
Court during the trial on the 24th day of May, 1873. 

2. The Court refused to charge *' that the defendant had 
no right to dig the turf, soil and meadows of the plaintiff to 
the distance of ten or fifteen feet from the race and convey 
away and use the same in repairing the said race." 

3. The Court, after refusing the instruction aforesaid, 
charged the jury on the same .point as follows: **It is not 
the province of the Court to decide that question as a ques- 
tion of law, but it is for the jury to determine it from the 
circumstances of the case. The defendant would not be 
obliged to take soil from his race or bring material from 
elsewhere to repair a breach in his race, but might take 
the necessary material for making such repairs from the 
premises of the plaintiff near the race, doing no unnecessary 
damage thereby, and going no further from the line of the 
ditch than is absolutely necessary, and the jury may deter- 
mine from the circumstances to what distance he may go 
from the race for such material." 

4. The Court refused to charge **that the defendant had 
no right to use said right of way or race for floating wood 
or logs, but only for the purpose of carrying water to his 
flouring-mill." 
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e/. L. Collins and N, B, Humphrey, for Appellant. 
Boise & Willis, for Bespondent. 

By the Court, Upton, C. J. : 

The question principally controverted on the argument 
is, whether one who is entitled to construct a ditch or water- 
race and convey water over the lands of another, has the inci- 
dental right to use the soil adjacent to the race in making 
repairs. The brief of the appellant refers to numerous 
cases touching the obligation to repair and the right to en- 
ter for that purpose as between the owners of the dominant 
and servient estates, but the authorities cited do not directly 
decide the question here presented. No one of them fur- 
nishes a general rule by which to detennine the right to use 
the soil adjacent to the artificial watercourse for the purpose 
of repairs in cases where the same repairs can be made 
by other but more expensive means. 

It is; very clear from the authorities cited, and it is an 
elementary doctrine, that one who has the right to use has 
incidentally the right to repair; and it follows that if repairs 
cannot be made without doing acts that would otherwise be 
an unlawful encroachment on the lands of the owner of the 
servient estate, the necessity of making repairs and the right 
to make them includes the right to occupy and use whatever 
is indispensable for that purpose; but none of the authori- 
ties cited give us a rule for determining, in the absence of 
express agreement of the parties, whether one who has an 
easement in the land of another to convey a stream of water 
over it in a race may dig up the soil near the race for the 
purpose of repairing the banks, in case the repairs can be 
made by bringing soil from elsewhere. The appellant lays 
much stress on the statement made in Washburn on Ease- 
ments, gg 196, 254, and in many cases cited in his brief, to the 
eflfect that the rocks and the earth extracted in constructing 
a canal belong to the owner of the soil. He fails to recog- 
nize the fact that the soil of which the canal itself is con- 
structed belongs to the owner of the servient estate, and 
that he who has the dominant estate and the right to repair 
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and to use a water-race to convey water is entitled only pro 
hoc. One who has such easement in the lands of another 
has not the ultimate property that will authorize him to 
carry away the soil or use il; for any purpose not connected 
with the use of the water; hence, the fact that the rocks and 
the earth excavated are the property of the owner of the soil 
does not settle the question whether the owner of the domi- 
nant estate may take them for the purpose of making repairs. 

The right to convey water through or over the lands of 
another, unless it is a mere license revokable at the will of 
the owner of the soil, rests in grant; and the terms of the 
grant, when they can be definitely ascertained, control its 
extent. The grant may be evidenced by deed, or it may be 
presumed from long enjoyment. In the one case the terms 
of the deed, and in the other the mode of enjoyment, must 
be known to enable a Court to determine who is bound to 
repair, or to what extent a party is privileged or restricted 
in the mode of making repairs. 

The general rule, that a party who has a right of enjoy- 
ment, has also a right to enter and make necessary repairs, 
is essential to the enjoyment of the thing granted. This 
right necessarily passes by the grant, otherwise it would be 
in the power of the grantor to virtually nullify and defeat 
his own deed, by depriving the grantee of the power to re- 
pair and use the thing granted. If the mode of enjojTnent, 
and of making repairs, is specified in the grant, the Court 
was only to construe the contract; or, if the right has been 
acquired by prescription, the Court will ascertain, under 
the ordinary rules of evidence, how the right has been exer- 
cised and enjoyed; but cases arise where an easement has 
been acquired by deed, and the instrument is silent both as 
to the party bound to make repairs and as to the privileges 
and duties of the party in making them. 

It has been stated, in general terms, that where the deed 
thus leaves the matter of repairs to be implied, each case 
must be determined according to its own peculiar circum- 
stances. The authorities cited establish the following gen- 
eral principles: The owner of the servient estate is not 
obliged to make repairs unless by virtue of a covenant so to 
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do, express of implied. The owner of the easement is 
privileged to repair in all eases where the easement cannot 
be enjoyed without repairs; and in making them, he may 
dig up the soil and otherwise use and encumber it, doing 
no more injury than is necessaiy when such course is indis- 
pensable to the enjoyment of the easement. 

"When a particular mode of repair is convenient, but not 
indispensably necessary, no general rule is laid down in the 
authorities cited. 

In the case before us the terms of the deed are not set 
out, and it does not appear by the pleadings whether or not 
the rights of the parties in making repairs, are defined by 
the deed or contract under which the easement is claimed. 
On this point the complaint alleges that the plaintiff is 
owner, and in possession of, certain premises, and the de- 
fendant ** is owner, and in possession of, a right of way to 
a narrow strip of land through said premises, to be used as 
a mill-race to run the flouring-mill of the defendant." No 
objection was taken to the form of the pleading, and the 
Court construes this to be a statement that the defendant 
had an easement in the plaintiff's land, to convey a stream 
of water over it in a race to the plaintiff's mill. 

The contract by which the easement was created not 
being before us, and this Court having no information as to 
its terms, touching the subject of repairs, cannot decide as 
a matter of law whether the defendant had a right to dig up 
the soil; neither can it be ascertained from the facts alleged 
or the evidence disclosed by the transcript, whether these 
repairs could have been made without digging up the soil. 

The Court instructed the jury that the defendant would 
not be obliged to take soil from his race or bring material 
from elsewhere to repair a breach in the race. Under cer- 
tain conditions of the pleadings and evidence, the point 
involved in this instruction would include a question of fact 
which should be submitted to the jury, but if the right de- 
pended on the construction of a deed or other writing, it 
was a matter to be passed upon by the Court. As it does 
not appear by the record whether the contract under which 
the easement was acquired was in evidence, we cannot say 
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that the instruction was improper. The Court properly re- 
fused to instruct that the defendant had no right to dig the 
turf to the distance of ten or fifteen feet from the race. If 
there was a material question as to whether ten or fifteen 
feet was a reasonable distance, it was a question for the 
jury. 

The plaintiff requested the Court to instruct " that the 
defendant had no right to use the ditch for floating wood 
and logs." This the Court refused to give, and charged 
that "if by reason of floating wood or logs the race became 
stopped up and thereby was caused to overflow and damage 
the plaintiff the defendant would be responsible for dam- 
ages." 

It is not shown, by the transcript, whether or not the de- 
fendant had the right to float wood and logs in the ditch, 
and no issue is made by the plaintiff on this' point. Evi- 
dence that the ditch was used for that purpose appears to 
have been admissible, as tending to show that the overflow 
was caused by a negligent or improper mode of using the 
ditch, but unless the overflow resulted from that use the 
question whether the defendant was entitled to so use the 
ditch was an abstract proposition, not material to the de- 
cision of the cause, and upon which it was not the duty of 
the Court to instruct. Using the ditch for that purpose 
was not made a ground for general or special damages, and 
it would have tended to mislead the jury to give an instruc- 
tion from which it might be inferred that the defendant was 
entitled to even nominal damages for that cause alone. 

There is nothing in the point first stated "that the record 
does not show that the jury was present during the trial on 
the 24th of May." The record shows that the jury was reg- 
ularly impaneled and sworn on the 23d of May; that the 
trial continued to the 24th, and that on the latter day the 
verdict was returned in Court. Every presumption is in 
favor of regularity after jurisdiction is acquired. 

The judgment should be affirmed. 
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JAMES H. EVANS, Eespondent, v. S. H. CHEISTIAN, 

Appellant. 

Wbit of Beyisw. — Writ of review will not lie where the right of appeal 
exists. 

Decision Ovebbuled. — SchiroUdbOronerv, Phillippi dk Coletyian (3 Ogn. 484), 
overruled bo far as it is there held that appeal and review are concur- 
rent remedies. Same case approved so far as it holds that review will 
lie in a cause (otherwise proper) where the time for appealing has 
elapsed. 

Jfbisdiotion. — ^When want of juiisdiction appears, it is the duty of the 
Court at any stage of the proceeding, on its own motion, to refuse to 
proceed further. 

Appeal from Lane County. 

Christian, the appellant, sued Evans, the respondent, 
before ^ Justice of the Peace in and for Lane County, to 
recover the value of a horse; and after issue joined and 
trial had, obtained judgment against Evans for one hun- 
dred and sixteen dollars and costs, which judgment was 
docketed on the 6th day of September, 1873. 

On the 20th day of September, 1873, Evans sued out a 
writ of review in the Circuit Court for Lane County, assign- 
ing error upon the record occurring at the trial of said cause 
before said Justice of the Peace. Upon the trial in the Cir- 
cuit Court on said writ of review, it was adjudged that there 
was error in the proceedings of the Justice of the Peace at 
the trial, as alleged in plaintiff's petition, and the judgment 
rendered by said Justice was reversed. From this judgment 
of the Circuit Court the defendant Christian appeals to this 
Court, assigning as error the f oUowing points : Error in hold- 
ing the order of the Justice, for a jury, illegal and void ; error 
in holding that the defendant had not waived the defect, if 
there was defect, by going to trial with the jury selected; 
error in annulling and declaring void the judgment of the 
Justice and in taxing the costs against the defendant. 

By the Court, Bonham, J. : 

For the purposes of this case we only deem it necessary 
to consider the third ground of error assigned; and we 
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only consider that so far as it involves the question of the 
jurisdiction of the Court below to grant a writ of review in 
a case like this, where the right of appeal existed at tJie 
time the writ was granted. 

An appeal from the Justice's judgment in this case might 
have been taken to the Circuit Court within thirty days 
from the date of its rendition. The judgment was rendered 
on the 6th day of September, 1873, and the writ of review 
was sued out on the 20th day of the same month. This 
state of facts presents for our consideration the question 
whether the remedies by appeal and by writ of review are 
concurrent, and if not, whether the Court below had any 
jurisdiction or authority to grant the writ of review at a 
time when the right of appeal existed. This question was 
not argued here, and we understand that it was not in the 
Court below; but inasmuch as it is a question touching the 
jurisdiction of the Court, it is proper to consider it here, 
for if the Court below had no jurisdiction to proceed, this 
Court, which possesses only appellate jurisdiction, could 
acquire none by the appeal. And when a question of juris- 
diction presents itself in any stage of a proceeding, and it 
is discovered that the Court has no jurisdiction, either 
over the parties or the subject-matter of the cause, it is the 
duty of the Court on its own motion to refuse to proceed 
further. Any attempt to exercise judicial functions other- 
wise than as authorized by law would be a nullity and an 
idle waste of time. 

There is, however, a dictum in SchiroU & Gh'onei- v. Phil- 
lippi & Coleman (3 Ogn. 484), which is well calculated to 
mislead the profession on the question of jurisdiction in- 
volved in this case. In fact, it is directly announced in 
that case by Mr. Justice Wilson, who prepared the opinion 
of the Court, that the remedies by appeal and writ of review 
are concurrent. 

But this conclusion, as thus unqualifiedly announced, I 
think, may properly be regarded as mere dictum, inasmuch 
as the direct question presented by the facts in that case 
was, whether the writ of review would lie after the right of 
appeal, which once existed in the case, had been lost by 
lapse of time. 
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In the case at bar, the record shows that the time for ap- 
pealing had not elapsed, and that respondent, when he sued 
out his writ of review, might have appealed. 

The language of the statute is (Civ. Code, g 575): **The 
writ shall be allowed in all cases where there is no appeal 
or other plain, speedy and adequate remedy." What is the 
"o^/ier plain, speedy and adequate remedy " referred to in 
the Code, may often be a question more or less difficult of 
solution; but that appeal is the remedy, and the only rem- 
edy for the correction of errors of both law and fact so long 
as the right of appeal exists, we think is a conclusion clearly 
deducible from the language of the Code. 

When the statute declares that the writ of review shall be 
allowed in all cases where there is no appeal, it is equiva- 
lent to saying that it shall not be allowed in any case where 
there is a right of appeal. And that an appeal is regarded 
as a plain, speedy and adequate remedy for the correction 
of errors of law, we think is clearly implied from the con- 
nection of the language — ** where there is no appeal or othei* 
plain, speedy and adequate remedy.'* The use of the word 
other in the connection above quoted clearly designates and 
determines that appeal is the proper remedy where the 
right eocists, and excludes the idea of the existence of any 
other remedy in such case. 

We do not question the correctness of the decision of 
the Court in SchiroU & Groner v. Phillippi & Coleman, so 
far as it determined the real question in that case. That 
was that a writ of review might issue in a case (otherwise 
proper) where the right to an appeal once existed, but which 
had been lost by the lapse of time. {Milliken v. Either , 21 
Cal. 166; The People ex rd, Sturgis v. Shepard, 28 Cal. 115.) 

We are satisfied that the language of our statute on the 
subject of the writ of review does not warrant the construc- 
tion that appeal and review are concurrent remedies. The 
Court below had no authority to grant the writ of review at 
the time it was ordered, and its judgment must therefore 
be reversed. 
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■7— FENDEL SUTHEKLIN, Respondent, v. JANE 

^ ^ EGBERTS, Appellant. 

4 3^ 

1*^ ^ Statutk of Limitations. — The defendant and her co-obligor executed a 

mortgage to secure payment of their joint note, and suit was com- 
menced to foreclose the mortgage more than ten years after the note 
fell due; within the ten years part payment had been made on the note 
by the administrator of the defendant's co-obligor : Held, that the suic 
was not barred by the Statute of Limitations. 

Idem. — By $ 25 of the Civil Code, the fact of part payment is made the test 
for ascertaining whether the action or suit is barred by the Statute of 
I^imitatioDS, and if it is not bari-ed, the action may be founded on the 
original promise. 

Idem — Who mat make Payment to take Case out of Statute. - -Where 
part payment is made upon an existing contract of the kind specified in 
$ 2S, the creditor retains the right to sue on the original contract, with- 
out regard to the theory of a new promise, during the period prescribed, 
counting from the time of payment, and any person who could be com- 
pelled to pay is competent to make the payment. 

Appeal from Douglas County. 

The facts are stated in the opinion of the Court. 

W, R. Willis, and Watson & Lane, for Appellant. 

A payment by an administrator does not take the debt 
out of the statute as against a surviving debtor. 

It is not a voluntary payment. There is no privity be- 
tween the co-contractor and the administrator of a deceased 
joint contractor. (Civ. Code, §g 1110, 1113, 1118, 1129, 
1131, 1140 and 1141; Partloio v. Singer, 2 Ogn. 307; 
Civ. Code, g 4; 3 Bl. Com. 306, 307, and note; Smith v. 
Irvin, 37 Mo. 169, 174, 175; Whitcomb y.WhUing, 1 Smith's 
Leading Cases, 941, 942; 9 Pick. 42; 37 Mo. 104; Angell 
on Limitations, gg 251, 252, 253, 240, and note 1; Id. 276, 
287; Root v. Bradletj, 1 Kansas, 437, 443-4; Md. Dig. 324, 
g 2 on Payments. 

The rights of a party shall not be prejudiced by the dec- 
laration act or omission of another, except by virtue of a 
particular relation between them. (Civ. Code, g 674.) 
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TV. W, Tliayer and John Burnett^ for Respondent. 

The payment made by the administrator, May 18, 1864, 
suspended the operation of the Statute of Limitations from 
the time the claim matured until that of such payment. 
(Civ. Code, g 25; 9 Minn. 13; 2 Ogn. 307; 13 Pick. 206; 
Ang. on Limitations, g 206.) 

It ^ill be seen, upon examination of the section of the 
statute referred to, that it is sui geiiei'isy a provision peculiar 
to the limitation laws of Minnesota alone, except that it has 
been adopted by this State. 



By the Court, Upton, C. J. : 

This appeal involves a construction of the Statute of 
Limitations. The suit was brought to foreclose a mortgage 
executed to secure payment of a joint note for $2160.40 
and interest, made by the defendant and Jesse Boberts, 
now deceased. It appears on the face of the complaint that 
the note, by its terms, became due February 1, 1862, and 
the suit was not commenced until 1873, more than ten years 
after the cause of suit accrued. But it is alleged in the 
complaint that on the 18th day of May, 1864, the adminis- 
trator of the estate of Jesse Eoberts, in due course of ad- 
ministration, paid the sum of $960.16 in part satisfaction 
of the note, leaving unpaid principal and interest to the 
amount of $3068.64. It also appears by the complaint that 
the money so paid was proceeds of the real estate of the 
decedent, under a sale made by order of the Probate Court. 
The defendant demurred to the complaint, on the ground 
that the facts stated do not constitute a cause of suit, and 
the demurrer was overruled. From that ruling the defend- 
ant appeals, and presents the question whether the payment 
made by the administrator of the defendant's co-obligor, 
brings the case within g 25 of the Code. 

The appellant takes the position that a payment by an 
administrator is not a voluntary payment, that there is no 
privity between the co-contractor of the decedent and the 
administrator, and that such payment does not take the 
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case out of the statute, as against a surriving debtor. He 
cites many cases in which a distinction is made between the 
acts of an administrator or executor and the acts of the 
joint contractor himself, and where it is held that there is 
no such relation between the former and the co-obligor of 
the decedent, as will authorize tbe former to affect the 
remedy as against the latter, or in other words, no such re- 
lation as will empower the administrator or executor to 
make a promise which will bind the co-obligor of the de- 
cedent. If these authorities are applicable in construing 
g 25 of the Code, it must be conceded that they go far in 
support of the appellant's position; but it will be observed 
that the statutes under which these cases arose were essen- 
tially different from ours. Section 25 of the Code is as fol- 
lows : 

** Whenever any payment of principal or interest has 
been or shall be made upon an existing contract, whether it 
be bill of exchange, promissory note, bond or other evi- 
dence of indebtedness, if such payment be made after the 
same shall have become due, the limitation shall commence 
from the time the last paycnent was made" 

In tracing the legislation on this subject, from the Act of 
21 James I, ch. 16, down to the time of the latest authority 
cited by the appellant, we find no enactment expressed in 
language similar to the section now under consideration; 
and a review of the adjudged cases leads to the conclusion 
that the leading intent and object of this enactment is to 
divest the subject of numerous exceptions and an intricate 
maze of subtle distinctions resulting in the course of time 
from judicial opposition to the letter of the earlier enact- 
ments, and to sweep away the complication of doubtful 
and disputed questions with which the subject has been en- 
cumbered. It will therefore be unnecessary to refer to the 
numerous authorities cited, except so far as they may bear 
upon the question whether such is the intent and object of 
oar, statute. The most prominent feature of what is new in 
our statute is, that, by g 25, part payment prevents the 
time of limitation from commencing to run; whereas, under 
previous statutes and adjudications^ the time of limitation 



Dec. 1873.] Sutherlin v. Roberts. 381 



Opinion of the Court — Upton, C. J. 



actually ran against the debt, and part payment was held 
to be evidence of a new promise, which, being supported 
by the original consideration, became the basis of a new 
cause of action. 

In 1st Smith's Leading Cases, 703, where the authorities 
on this subject are collated and so ably reviewed, it is said 
that the decision in the leading case — Whitcomh v. Whiting 
— ^was based on the idea **that if the presumption of pay- 
ment arising from the lapse of time was rebutted by the 
acknowledgment or confession of the defendant, the end 
which the Legislature had in view was sufficiently attained " 
— an idea which the reviewer declares ** inconsistent with 
the letter and spirit of the statute." The theory that the 
statute operated as a bar, by raising a presumption of pay- 
ment, was prevalent at that time; but that idea is not ex- 
pressed in the opinion as reported in the case of Whitcomh 
V. Whiting, According to the report the decision was 
placed on grounds quite independent of that doctrine. 
Lord Mansfield said in that case: ** Payment by one is pay- 
ment by all, the one acting virtually as agent for the rest; 
and in the same manner, an admission by one is an admis- 
sion by all; and the law raises a promise to pay when the 
debt IS admitted to be due." If his Lordship had added 
that, part payment is an admission of the residue of the 
debt, he would have made a concise but full statement of 
the theory upon which the whole discussion of the effect of 
part payment has proceeded in the cases cited by counsel. 

In all these cases a payment which takes the case out of 
the statute, and the express promise which has that effect, 
have been placed side by side, and they have each been 
treated as the basis or proof of a new promise founded on 
the original consideration. So universally are these de- 
cisions based on the theory of a new promise, express or 
implied, that not a single case, meeting approval in modern 
times, is put on any other ground. 

After judicial decisions had gone so far in admitting or 
creating exceptions that the rulings of the Courts were 
sometimes called judicial legislation, the extent of these 
exceptions was greatly narrowed by direct legislation from 
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time to time. Section 24 of our Act is but a copy of 
statutes that have long been in force elsewhere; its effect 
being that a direct promise is not sufficient to take the case 
out of the general rule of limitation, unless the promise is 
contained in a writing signed by the party to be charged; 
but the enactment does **not alter the effect of any pay- 
ment of principal or interest." The effect of such payment 
was, therefore, until the enactment of g 25, still left a sub- 
ject of judicial decision, and the Courts continued to hold 
that payment of part of the debt, unaccompanied by circum- 
stances qualifying its effect, was an admission that the 
debt is owing, and that the law raises the promise to pay 
when the debt is admitted to be due. Much of the vast re- 
search and learning exhibited in the cases cited by counsel, 
has been devoted to determining under what circumstances 
part payment should not be considered a sufficient admis- 
sion of the indebtedness to raise a presumption of a new 
promise. 

It needs but a cursory examination of the cases relating 
to the effect of part payment under former statutes, to per- 
ceive that most embaiTassing complications encumbered 
the subject when our statute was being enacted; a condi- 
tion of the law which would naturally create a desire to 
substitute more simple rules for determining the liabilities 
of parties. By referring to the review of Whitcomb v. Whii- 
ing, above cited, it will be seen that the subject had not 
only become extremely complicated, but that there were 
numerous points still involved in doubt. 

Among the controverted points upon which eminent coun- 
sel have differed, and upon many of which even the ad- 
judged cases are in conflict, the following may be men- 
tioned: — Whether there is such privity between co-obligors 
that payment, or a new promise, express or implied, made 
by one should affect the remedy as against the other: Exeter 
Bank v. Sullivan, 6 N. H. 124; Ftij v. BarTcer, 4 Pick, 252; 
Coleman v. Forbs, 10 Har. 156. Whether one of the co- 
obligors being surety is material: Pe^'ham v. Reynolds, 2 
Bing. 306. Whether payment by an indorser will bind 
other parties: Beb v. Peyton, 11 Sme. and M. 275; Dean v. 
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Monroe, 32 Geo. 28. Whether it is material that the stat- 
ute had already ran when the payment was made : ChanneU 
V. Ditchbum^ 5 Mason and Welsby; Yong v. Monpoey, 2 
Bailey, 278; Ayers v. Richards, 12 111. 126; Emmet t. Over- 
ton, 2 B. Mon. 643. Whether the executor or administrator 
holds such relation that the co-obligor of the decedent 
should be bound by a new promise of the executor or ad- 
ministrator, or that a new promise should be implied from 
a payment made by such agency : Hathatvay v. Haskell, 9 
Pick. 32; Whitoker v. Mitchell, 15 Me. 360; Bloodgood v. 
Bi^iin, 1 Seld. 362, Whether payment by a co-contractor will 
be construed to be a new promise as against the estate of the 
deceased co-contractor: Atkins t. Tredgold, 2 Bam. and Ores- 
22. Whether payment by an executor would bind his co- 
executor: Tullochy. Dunn, 1 B. and M. 416; Cayuga Bank 
y. Bennett, 5 Hill, 236; Johnson t. Beardslee, 15 John. 3. 
Whether such is the eflfect of payment by a co-contractor 
who is on the yerge of bankruptcy: Goddard v. Ingram, 3 
Q. B. 839. Or of payment from the assets of a bankrupt's 
estate: Brondrum v. Wharton, 1 Bam. and Aid. 463. 
Whether the debtor has a right to appropriate a payment 
made generally, to.an item barred by the statute: Walker t- 
Butler, 6 E. and B. 506. And if he has that right in any 
case, under what circumstances may he exercise it; what 
shall raise a presumption that he has exercised it, and what 
effect will such appropriation have on other items in the 
same account: Nash t. Hodgson, 1 Kay, 650. Whether a 
verbal admission is sufficient proof of a part payment: Wil- 
lis V. Newham, 3 Y. and J. 518. Whether the new promise 
to be inferred from part payment may be given in evidence 
under an averment contained in the declaration of payment 
of interest within six years, instead of giviug it in evidence 
under a replication: Hollis v. Palmer, 2 Bing. N. 0. 713; 
Ross V. Ross, 20 Ala. 105. Whether payment by a wife 
without authority from the husband on a note made by them 
jointly before marriage will warrant the inference of a new 
promise: Neve v. Holland, 17 Q. B. 262. 

Conflicting decisions on many of these and on other sim- 
ilar practical questions rendered this subject an exceptional 
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field of unsettled disputes, and these questions have arisen 
upon points so numerous and diverse that if each one was 
settled and reduced to a certain rule, the business man 
would find the rules extremely complex and difficult of 
application. This condition of the law at the time of the 
enactment is important, inasmuch as it is the duty of a 
Court when the construction of a statute is open to inquiry 
to consider **how the law stood at the making of the Act, 
what the mischief was, and what remedy the Legislature 
has provided to cure the mischief." To ascertain how the 
law stood at the enactment of the statute under consider- 
ation, resort must be had to adjudged cases, some of which 
are above referred to as exemplifying the extent of these 
refinements and subtle distinctions. These exceptions, 
originating, it is said, in judicial opposition to the harsh- 
ness, real or supposed, of the letter of former statutes, 
have in the course of time increased in number and kind, 
and become complicated in the modes of their application, 
until the features of the original enactments supposed to 
underlie them are scarcely discernible through the luxu- 
riant outgrowth. 

If the Legislature had desired to retain the theory of a 
new and implied promise with its intricacies as well as its 
advantages it would have been only necessary to copy the 
language of the statutes on which these exceptions are sup- 
posed to be founded; but we see that that course has been 
carefully avoided in drafting this section; the words of the 
statute plainly indicate a design to institute a new rule sim- 
plifying the law as to the effect of part payment. 

The express words of the statute make the fact of the pay- 
ment the test for ascertaining the period within which an 
action may be commenced on the original promise or cause. 

The fact of payment being made the test for determining 
when the period commences to run, the theory of requiring 
a new promise, or of founding an action on a presumed new 
promise, is abandoned, and the new promise is no longer 
the foundation of the plaintiff's right of action. By the 
letter of the section no new promise appears necessary; no 
new promise need be resorted to, even if the promise should 
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be often renewed, because the statutory limitation does not 
run against the original cause of action. By the words of 
the Act, '*The limitation shall commence from the time the 
last payment was made." 

If the difficulty of applying the complications inyolving 
this subject was the mischief, actual or imaginary, which 
the Legislature sought to avoid, and if that intention is 
expressed in the Act, we are in duty bound to carry out 
the intent, notwithstanding our veneration for the ancient 
theory, and our respect for the wisdom and learning dis- 
played in unfolding and elucidating its subtle distinctions. 
If the Legislature has substituted a new and different 
period of limitation, not depending in any manner on the 
presumption of a new promise, those cases which treat only 
of the question whether the particular circumstances of the 
payment established the fact of a new promise are no longer 
authoritative. 

The case of Pitman v. Foster (1 Barn, and Ores. 248), 
illustrates how absolutely the exceptions above mentioned 
rested on the theory of a new promise. In that case, suit 
was brought against a husband and wife and one Foster, on 
a promise made by Foster and the wife before the marriage. 
The question being whether payment made by the husband 
took the case out of the statute, it was said, ''As the feme 
covert is incapacitated from promising in her own person, 
so no one could promise for her;" and, ''If the husband's 
acknowledgment is regarded as a promise by the husband, 
it was a variance from the cause of action set forth in the 
declaration." So, also, in Jones v. Moore (5 Binney), and in 
Betton V. CuUs (11 N. H. 170), it was held that "an issue 
joined under a plea of the statute, to a declaration averi'ing 
a promise to the testator, cannot be supported by an ac- 
knowledgment or payment to his personal representative;" 
and in Benjamin v. De Oroot (1 Denio, 151), it was held that 
an acknowledgment made by an executor cannot be replied 
or given in evidence under an answer of non assumpsit infra 
sex annos, to a declaration setting forth a promise made to 
the testator. 

It was doubted in Carshore v. Huyck (6 Barb. 483), 

Vol. IY.— 25 



386 SUTHERLIN V. ROBERTS. [Sup. Ct. 

Opinion of the Court — Upton, C. J. 

whether proof of the new promise that is to be implied 
from payment can be given in evidence where the declara- 
tion is on an express contract. It is not necessary to cite 
additional cases to show that payment under circumstances 
which negatived the idea of a new promise would not, prior 
to the enactment of our statute, take a cause out of the 
statute; nor for the purpose of showing that in all cases 
where part payment became a material fact, it became so 
because the time of limitation had, at the commencement of 
the action, run against the original cause of action. The 
confidence with which counsel have relied on adjudications 
based on the theory of a new promise resting on the orig- 
inal consideration has induced a more extensive reference 
to this branch of the subject than would otherwise have 
been deemed necessary. As to the applicability of thofse 
adjudicationa it may be observed that if g 25 of our statute 
had been omitted, the preceding section would have left the 
effect of part payment precisely what counsel now claim it 
to be; that is, if the payment was made under circum- 
stances from which a new promise could be inferred, it 
would be effectual in reviving or extending the right of ac- 
tion, and otherwise of no effect. But the Court is satisfied 
that the explicit language of g 25 was employed for the pur- 
pose of avoiding that condition of things, and for the pur- 
pose of making a definite and certain rule as to the effect of 
a part payment. 

The circumstance that the language of this section is not 
copied from any of the older statutes, and that it lays down 
a rule differing in form and substance from any and all of 
those enactments which form the bases of the precedents 
above referred to, strongly indicates an intention to make a 
new rule resting on a literal construction of the language 
employed. 

We are not aware of a similar enactment elsewhere, ex- 
cept in the State of Minnesota. The statute of that State 
contains a provision in the same words of our own, and the 
language of § 25 was considered by the Supreme Court of 
that State in WkUtaker v. Bice (9 Minn. 13), the point there 
involved being the same as that decided by this Court in 
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Parttow V. Singer (2 Ogn. 307); that is, whether part pay- 
ment, made by one of several joint makers of a promissory 
note, is payment within the meaning of the statute, as 
against the other joint makers; and the ruling was the same 
in the two cases. In the case in this State, Chief Justice 
Boise said: "Ordinarily the statute begins to run when the 
note is due; in this case the statute fixes the time at the 
date of the last payment, and such plain language can have 
no other meaning." 

His remark, that "it was the intention of the Legislature 
to revive the old rule, reviving liabilities as to all on a pay- 
ment made by one of several joint debtors," it is claimed, 
indicates the reverse of the position here taken. In sup- 
port of this, it is said there would be no occasion to revive 
a liability if it never had been barred; but an examination 
of the whole case does not indicate an opinion that the 
original cause of action had become barred, or that the 
plaintiff should recover because of a new or implied prom- 
ise. The plaintiff ^s right in that case is placed on the 
ground that "the statute fixes the time when the limitation 
shall commence;" and, by the words "old rule," is un- 
doubtedly meant the rule that "payment by one joint con- 
tractor is payment by all," which it is there said was held in 
England, in Maryland and Massachusetts, but has not pre- 
vailed in New York since the case of Van Keuren v. Farmelee 
(2 Ooms. 523). It is evident, from the whole tenor of the 
opinion, that what is said of reviving liabilities does not 
refer to reviving a cause of action that has been barred. 

The reasonable construction of this statute is, that what- 
ever amounts to part payment of principal or interest on an 
existing contract of the kind specified, made before the 
limitation has expired, places the creditor in a position that 
he may sue on the original contract at any time during the 
period prescribed, counting from the time of payment. 

We have then only to consider what is a payment witliin 
the meaning of the statute. The appellant claims that the 
payment should be voluntary, and should be made by one 
who holds such relations as will enable him to bind his co- 
contractor; and he cites Smith v. Irwin, 37 Mo. 169; Hath- 
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away v. Hastinga, 9 Pick. 42; Root v. Bradley^ 1 Kansas, 
437. 

In each of these cases it is held that payment, bj an ad- 
ministrator, does not take the case out of the Statute of 
Limitations, but it is thought the reasoning upon which 
these decisions is based is not applicable under our statute. 
The decisions were rendered under provisions similar to 
that of g 24 of our Code, and they each lay stress upon the 
position that the administrator had no authority to "create 
a new debt" or to make a new promise, binding upon the 
co-obligor of the decedent. In Smith v. Irwin payment by 
the administrator is spoken of as not being voluntary, but 
it is mentioned in connection with the subject of an implied 
promise; it was held there that the administrator's acts did 
not establish a promise, and that there was not such rela- 
tion between him and the other joint makers that an agency 
to make a new promise could be implied; but there is noth- 
ing in either of those causes from which it can be inferred 
that the Court would not have held the act of the adminis- 
trator a payment within the meaning of our statute. We 
think any person who could be compelled by law to pay the 
note is competent to make the payment contemplated. 

The decree of the Circuit Court should be affirmed. 
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47 loo J. D. BURNETT et al., Appellants, v. DOUGLAS 

COUNTY, Eespondent. 

Wbit op Retiew. — The office of the writ of review is to review the record 

and proceedings of inferior Courts, officers or tribunals acting in a 

judicial capacity, and in no other. 
Idem — What Pboceedinos may be Reviewed. — It is not the office of the 

writ to bring up the proceedings of any other bodies or classes of public 

officers. 
Idem — When qbantino Wbtf, a matter of Discbetion. — When the proceeding 

sought to be reviewed involves a matter of public interest the allowance 

of the writ is discretionary. 

Appeal from Douglas County. 

This is an appeal from a judgment and order of the Cir- 
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cuit Court for Douglas County, refusing a writ of review 
and for costs and disbursements. 

The appellants presented to the Court, at the October 
term, 1873, an application for a writ to review certain pro- 
ceedings had in the County Court of said county, sitting 
for the transaction of county business. 

The petition sets forth that the petitioners are resident 
freeholders and taxpayers of said county, and that they 
signed a remonstrance against making the order sought to be 
reviewed. That at the March term, 1873, the County Court 
made an order appropriating fifteen thousand dollars for the 
construction of a certain road in said county. That at the 
May term, 1873, said Court made an order providing that 
the warrants issued pursuant to said first order should be 
marked "special appropriation." That at the September 
term, 1873, an order was made rescinding the order made at 
the May term, and providing that the warrants should be 
redeemed in the usual way, and taken and received in pay- 
ment of taxes. 

This order is fully set out in the opinion of the Court. 

W, W. Thayei\ John Burnett and J, D. Fay, for Appellants. 

F. A, Chenoweth, District Attorney, W. B. Willis, and Wat- 
son & Lane, for Eespondent. 

By the Court, McAbthur, J. : 

Under the Constitution of this State, the Circuit Courts 
may exercise supervisory control over all inferior tribunals, 
and, in exerting this power, may resort to the writ of re- 
view, which, under the Code, is a special proceeding and 
sustains the same relation to our system of civil procedure 
tliat the writ of certiorari sustains to the common law prac- 
tice. The object of the writ is to enable the superior 
Courts to review the judicial proceedings of the inferior, 
with a view to keep even and uniform the administration of 
justice. The petition, to accord with the statute, must 
show that the inferior Court, officer or tribunal, in the exer- 
cise of judicial functions, made some erroneous decision in 
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relation to some process issued, or some proceeding enter- 
tained. It is not the office of the writ to bring up the pro- 
ceedings of any other bodies, or classes of public officers. 
Courts are instituted to decide judicial questions, and supe- 
rior Courts review the record and proceedings of inferior 
Courts, or of officers or tribunals acting in a judicial 
capacity, and in no other. (People v. Supei^isors, 43 Barb. 
234.) 

In the earlier reports of New York we find numerous 
cases wherein the writ was allowed and retained in cases 
not strictly judicial, as, for instance, Laioton v. Commis- 
sioners, 2 Caines, 182; Le Boy v. Mayor of Netv York, 20 
Johns. 436. And, upon the authority of these cases, the 
writ was granted with great looseness to review most kinds 
of official acts, without regard to whether they were judi- 
cial or ministerial. But this looseness was checked and the 
law correctly stated and applied in People v. Mayor of New 
York (2 Hill, 10), wherein Bronson, J., said that a writ of 
certiorari lies only to inferior Courts, and officers who exer- 
cise judicial powers. And, In the Matter of Mount Moyris 
Square (2 Hill, 14), Cowan, J., said the writ lies to inferior 
Courts only; basing his opinion on Bacon's Abridg., title 
Certiorari, 13, and Rex v. Lloyd (Cald. Cases, 309), in which 
case the writ was quashed, for the reason that the order 
sought to be reviewed was not judicial. Cowan, J., in the 
case cited from 2 Hill, alludes to the cases in which the 
Courts clearly, and without authority, departed from the 
principles of law applicable to certiorari, and after denying 
their authority, lays down the law to be, **that the proper 
office of the writ is to review simply judicial decisions or 
determinations." The modern decisions, with rare excep- 
tions, proceed upon the same theory. {People v. Board of 
Health, 33 Barb. 346; People v. Supervisors, 43 Barb. 232.)' 
la Ohio the same rule prevails. {Dixon v. Cincinnati, 14 
Ohio, 240.) Also in Georgia, where it was held — in Justices 
V. Hunt (29 Geo. 155) — that when the inferior Court acted 
in a prudential capacity for the county, the writ would not 
lie. 

The inquiry necessary in the case now before us is into 
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the character of the order made at the September term, 
1873, of the County Court of Douglas County, sitting for 
the transaction of county business. The order is couched 
in the following language: '*The Court, at its May term, 
1873, having made an order directing the County Clerk to 
indorse on all warrants issued for the construction of a cer- 
tain wagon-road from the north line of Wilbur Precinct, in 
Douglas County, to a point five miles south of Koseburg, 
the words ' Special Appropriation,' for which the Court ap- 
propriated fifteen thousand dollars out of the county funds 
of Douglas County, for which a special tax was contem- 
plated to be levied. It now appearing to the Court that the 
levy of a special tax, as contemplated by said order, is un- 
necessary, it is therefore ordered that there be but one levy 
of taxes for county purposes for the redemption of outstand- 
ing orders, and it is further considered that the county war- 
rants indorsed 'Special Appropriation,' which have been 
issued, or which may be hereafter issued for the construc- 
tion of said road, shall be redeemed in the same manner 
as other county warrants issued by the Court, and shall be 
received for taxes due the county as other orders are re- 
ceived." 

In the argument counsel for appellants expressly disclaim 
any desire to attack the general orders relating to the asses<5- 
ment and levy of taxes, but simply desire to test the legality 
of the order just set out, which was subsequent to and dis- 
tinct from the orders made in the matter of fixing the rate 
and levy of taxes for the year 1873. 

The order above set forth was a general one, and only 
pointed out the means by which and the manner in which 
certain county warrants should be redeemed. It was not of 
a judicial character or nature, but was rather in the nature 
of an instruction or order to the proper officers, command- 
ing them to receive and cancel a certain class of warrants 
in the same manner in which the general warrants are re- 
ceived and cancelled. In order to determine the character 
of the order, it is only necessary to ascertain whether, when 
it was made, there were any proper parties before the Court, 
for in all judicial proceedings there must be proper parties 
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who must be, in some way, particularly affected by the judg- 
ment, order or determination. An examination of the record 
shows that there were no parties, in the legal acceptation of 
the word, before the County Court at the time the order 
was made. Besides, it was a general order, affecting the 
citizens of the county generally, and was not a particular 
order. That is to say, in its operation it did not and can- 
not affect any particular person or class of persons, but 
operated and will continue to operate in a very general 
manner upon the entire body of the taxpayers of the 
county. In all cases where the proceeding sought to be 
reviewed involves a matter of public interest affecting a 
great number of persons, the allowance of the writ is in the 
sound discretion of the Court, and if refused, the refusal is 
not subject to review or appeal. {People v. Supei^isors, 15 
Wend. 197; Matter of Mount Moms Square, 2 Hill, 16; People 
V. Stillivell, 19 N. T. 531; Truesdale's Appeal, 58 Penn. 150.) 
It follows that the decision of the Court below should be 
affirmed. 



SAMUEL LEVY et al.. Appellants, v. JAMES RILEY, 

Administrator, et al., Respondents. 

Aduimistratob — AuTHOBiTY Beyoked, When. — When an administrator ia 
ordered to file a new undertaking, and fails to comply with said order, 
thenceforward his authority shall cease, and he shall be deemed removed 
and his letters revoked. 

PuBCHASEB AT Sale OF DISQUALIFIED Administbatob. — Oue who purchases 
land at a sale by an administrator who has been thus disqualified, with- 
out knowledge of his disqualification, will be entitled to relief in equity. 

Appeal — Bioht of by Pubchabeb at Administbatob 's Sale. — A purchaser 
under an order of the County Court to sell land of a decedent, has no right 
of appeal from such order, although it should be obtained by an improper 
party, unless such purchaser should be (an heir or devisee of such de- 
cedent) a party required by statute to be made a party to such proceed- 
ing; neither has such purchaser any right of appeal under the statute 
from an order of confirmation of such sale. 

Appeal from Linn Connty. 

The facts are stated in the opinion of the Court. 
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DolpTi, Bronaugh, Ddlph & Simon, for Appellants. 
8. A, Johns and R. S. Strahan, for Eespondents. 

By the Court, Prim, J. : 

This was a suit in equity to enjoin respondents as admin- 
istrator and administratrix of the estate of Eli B. Moore, 
deceased, from paying out to the creditors of said estate or 
otherwise disposing of certain money received by them from 
appellants; also from transferring a certain promissory note 
received by them for the purchase-price of certain real es- 
tate sold by respondents to appellants by virtue of an order 
of the County Court of Linn County authorizing such sale. 

Bespondents demurred to the complaint upon the ground 
that it did not contain facts sufficient to constitute a cause 
of suit, and the demurrer was sustained and a decree en- 
tered against appellants for cost of suit, etc. 

The complaint alleges that on July 26, 1871, respondents 
were appointed administrators of said estate, and gave an 
undertaking for the faithful performance of their said trust 
as such in the sum of ten thousand dollars. On filing an 
inventory of the property of the estate it appeared that the 
real estate was of the value of eight thousand eight hundred 
and eighty-six dollars and fifty cents, and the personal 
property of the value of twelve thousand nine hundred and 
twelve dollars and nine cents. On April 25, 1872, an order 
was made by said County Court declaring the undertaking 
of said administrators to be insufficient, and requiring them 
to give a new one in the sum of twenty thousand dollars, to 
be approved by the County Judge, and that it be filed 
within twenty days from the date of said order. 

That said respondents wholly failed to comply with said 
order, whereby their official position became vacated and 
their letters revoked, as provided by statute in such cases. 
Afterwards, to wit, on December 4, 1872, respondents, still 
pretending to be administrators of said estate, procured of 
the County Court an order authorizing them as administra- 
tors of said estate to sell certain real property belonging 
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thereto and described in the complaint. Said property 
was accordingly advertised and sold by respondents to ap- 
pellants; said appellants not knowing at the time of said 
sale that respondents had forfeited their appointment as 
administrators, but supposing them to have authority to act 
in such capacity, became the purchasers of said property 
at said sale. The purchase-price of said property was two 
thousand and fifteen dollars, gold coin; one-half to be paid 
down and a note to be executed for the other half. After 
the sale, and prior to the confirmation thereof by the County 
Court, appellants, having discovered the want of authority 
or official capacity in respondents to make said sale, ap- 
peared by attorney before said Court and remonstrated 
against the confirmation of said sale; but the Court, disre- 
garding said remonstrance, ordered said sale to be con- 
firmed. 

The respondents, having demurred to the complaint, all 
the facts properly pleaded are to be taken as true, as therein 
stated. 

Adopting this rule, it is admitted as true that respond- 
ents were not in fact administrators of said estate at any 
time during the pendency of the proceeding in the County 
Court to sell the laud in question. 

Section 1065 of the Code provides that *'when a new 
undertaking is ordered, if the executor or administrator fail 
to comply therewith within five days from the entry thereof, 
or within such further time as the order may prescribe, 
thenceforward the authority of such executor or adminis- 
trator shall cease, and he shall be deemed removed and his 
letters revoked." 

Under our statute no one can sell or dispose of the prop- 
erty belonging to an estate of a decedent, except an execu- 
tor or administrator duly appointed to perform the duties 
of such trust. And no sale, made by an executor or admin- 
istrator, is valid unless such sale is authorized by an order 
of the County Court, or Judge thereof, except when a will 
is made by the decedent, in which provision is made au- 
thorizing the sale of certain property without such order. 
(Civ. Code, g 1109.) 
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The real property of an estate can only be sold by an ad- 
ministrator when it appears that the personal assets have 
been exhausted, and that the charges, expenses and claims, 
specified in g 1110, have not been satisfied. (Civ. Code, 
g 1113.) Under the statute no one is authorized to make 
the application for such sale, or make the sale when or- 
dered, except the administrator or executor of the estate. 
In this proceeding it appears that the heirs of decedent 
were cited, and everything appears to have been regular ex- 
cept that the respondents, who commenced and conducted 
the proceeding, were not at the time administrators of the 
estate. 

And we are here called upon to determine what was the 
effect of the sale made by respondents; or rather, whether 
appellants acquired any title to the land in question under 
such sale. 

It is claimed by respondents, that the Court, having ob- 
tained jurisdiction of the subject-matter, by the filing of the 
petition of respondents, as administrators, and by the cita- 
tion of the heirs, interested in the estate, that the sale is 
not void, but merely voidable. It is claimed, however, by 
appellants, that it is an absolute nullity, because made by 
parties who, under the law, had no right whatever to move 
in the matter. 

In Griffith v. Fi^azier (8 Cranch, 9) it was held that **a 
judgment rendered against one as administrator who is not 
such is voidy and the levy of an execution, issuing on such 
judgment, passes no title to the property levied on." The 
difference between that case and the one here is, that judg- 
ment was rendered in that case against a party as an admin- 
istrator who was not such, while here a judgment, or an 
order of sale, was obtained by certain parties, as adminis- 
trators, who, in fact, were not such at the time. In that 
case Joseph Salvadore was seized of lands in which trespass 
was alleged to have been committed and departed this life, 
having first made his last will, in writing, in which he ap- 
pointed Joseph Decosta one of his executors, who made 
probate of the will and duly entered upon his trust. A few 
years afterwards he left the State of South Carolina and 
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resided in the State of Georgia. Letters of administration 
de bonis non were then granted to James Lamotte. Prior to 
the death of the decedent a judgment had been rendered 
against him which was revived against Lamotte as the ad- 
ministrator of Salvadore. Execution was issued on the 
judgment, and the lands of Salvadore were sold under it and 
conveyed by the Sheriff to a party under whom the plaintiff 
claimed title. The Circuit Court instructed the jury that 
" the letters of administration granted to Lamotte were 
totally void; that therefore the judgment of Bourdoux was 
not revived against the estate of Salvadore; that the sale 
and conveyance, by the Sheriff, passed no title to the pur- 
chaser." Mr. Chief Justice Marshall, in delivering the 
opinion of the Court, said: *' The sole defect alleged in the 
title of the plaintiff being in that part of it which depends 
on the sale and conveyance of the Sheriff to Peter Freneau, 
the validity of the sale is the principal if not the only ques- 
tion in the cause. 

"By the plaintiff it is contended that the letters of ad- 
ministration constituted Lamotte an administrator de/acto, 
and rendered his acts valid, so far as third persons are in- 
terested, and exempted them from question where they can 
be examined only incidentally. 

**By the defendant it is contended that they were granted 
by a person having no jurisdiction in the case, and are there- 
fore an absolute nullity; that Lamotte was not dt facto the 
administrator of Salvadore, and that his acts as such admin- 
istrator stand on no better or higher ground than the acts 
of any other person who should assume that character. * * 
To give the ordinary jurisdiction, a case in which, by law, 
letters of administration may issue, must be brought before 
him. In the common case of intestacy it is clear that let- 
ters of administration must be granted to some person, 
* * * and though they should be granted to one not 
entitled by law, still the act is binding until annulled by the 
competent authority, because he had power to grant letters 
of administration in the case. * * * But suppose ad- 
ministration to be granted on the estate of a person not 
really dead. The act, all will admit, is totally void. Tet 
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the ordinary must always inquire and decide whether the 
person whose estate is to be committed to the care of others 
be dead or in life. It is a branch of every cause in which 
letters of administration issue. Yet the decision of the or- 
dinary that the person on whose estate he acts is dead, if 
the fact be otherwise, does not invest the person he may 
appoint with the character or powers of an administrator. 
The case in truth was not one within his jurisdiction. It was 
not one in which he had a right to deliberate. It was not 
committed to him by law." Again he says: "Suppose ad- 
ministration to be granted on the estate of a deceased per- 
son whose executor is present in the constant performance 
of his executional duties. Is such an appointment void, or 
is it only voidable ? In the opinion of the Court it would 
be an absolute nullity." 

To apply the doctrine laid down by Mr. Chief Justice 
Marshall to this case, we will suppose a person as adminis- 
trator, who in fact is not such, should apply to the Court 
and obtain an order to sell the land of a person not really 
dead, would a sale made in pursuance of such order be void 
or only voidable? It would be admitted by every one, we 
presume, that such a sale would be an absolute nullity. 
But, again, suppose the party should be really dead, and an 
administrator should be duly appointed by the proper au- 
thority to administer upon the estate of such decedent, and 
while such administrator should be duly engaged in discharg- 
ing the duties of such trust, suppose another person as admin- 
istrator, who in fact is not such, should apply to the County 
Court and obtain an order to sell the land of such decedent, 
would a sale made under such an order be void or only void- 
able ? It appears to us such a sale would also be an absolute 
nullity, because the law does not authorize or permit any 
one except the administrator or executor to apply for such 
orders or to make such sales. But in this case we are not 
driven to the necessity of holding the sale in question to be 
an absolute nullity in order to warrant the Court in grant- 
ing the relief demanded. 

Here the sale is not attacked collaterally, but directly by 
an original bill, upon the ground that the order was ob- 



398 Levy v. Eeley. [Sup. Ct. 

Opinion of the Court — ^Prim, J. 

tained and the sale made by respondents as administrators, 
who in fact were not such; consequently it is immaterial 
whether the sale was void or only voidable; the validity of 
such sale is at least doubtful, and to such an extent as to 
operate' as a cloud upon the title of appellants to the land. 
And there can be no doubt but that a Court of equity should 
exercise its equitable powers in removing the cloud from the 
title, or in compelling the respondents to refund the pur- 
chase-money. 

But it is insisted that "appellants' remedy, if any they 
had, was by appeal from the order of the County Court 
confirming the sale." This position, we think, is not tena- 
ble. The first part of g 1134 provides that **the order of 
confirmation of sale in this title mentioned is conclusive as 
to the regularity of the sale and no further." Section 1119 
provides that "at the term of Court next following the sale 
of real property, the executor or administrator shall make a 
return of his proceedings concerning such sale." And it 
further provides that "any of the persons cited to appear 
on the application for the order of sale may file objections 
to the confirmation." 

Thus it will be seen that the purchasers at such sales are 
not included among those who may appear and oppose the 
order of confirmation, as the heirs and devisees are the only 
persons required by statute to be cited to appear on an ap- 
plication for an order to sell. (Civ. Code, g 1116.) In this 
case, however, it appears that appellants did appear by at- 
torney in the County Court and object to the confirmation 
of the sale; but the statute failing to recognize any such 
right on the part of purchasers, they were there merely by 
the courtesy of the County Court, and not as a matter of 
right, consequently could take no appeal from the order of 
the Court confirming the sale, and they could not appeal 
from the order of the Court" authorizing respondents to 
make the sale, because they were not parties to the pro- 
ceeding at that time. 

It is therefore ordered that the demurrer interposed to 
the complaint be overruled, and that this cause be removed 
to the Court below for further proceedings. 
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ACCEPTANCE. 



Dedication. — Formal acceptance by the corporate authorities is not neces- 
sary. Where the dedication is irrevocable, it need not be followed by 
immediate and oontinned use. Carter y. Th» City of Portland, 340. 

ACCOUNTS. 

Duty o» the Seobktaby oy State.— It is the duty of the Secretary of State 
to audit public accounts in every case where the law has clearly pro- 
vided that the claimant shall be paid by the State; and if the claim is 
allowed, to draw his warrant for the amount found due. Brown v. 
Fleischner (per Upton, J,, disaeniing), 132. 

See Wabbantp. 

ACTION. 

1. BioHT TO Sue upon a Jddoment. — A judgment creditor cannot claim a 

strict right to sue upon his judgment as often as he may choose, with- 
out showing any necessity for such course. Neither the common law 
nor the practice in the various States, nor anything inherent in the sub- 
ject, gives to a judgment creditor an absolute right of action on a do- 
mestic judgment, unless such action is necessary in order to enable the 
plaintiff to have the fuU benefit of his judgment. Piizer v. Russel, 124. 

2. DiBTBXCT Attobnet MAT BBiNO AcTioN IN BIB OWN Name. — ^Thc District 

Attorney is authorized by statute to sue as plaintiff in a civil action 

brought on an undertaking given as bail in a criminal case. Hannah v. 

Wells et ai., 249. 

See Injubt, 1, 2. 

ADMINISTRATOR. 

1. AuTHOBZTT TO SuE. — An administrator has no authority to institute a 

suit to set aside a conveyance of real estate made by his decedent in his 
lifetime, without leave first had and obtained from the County Court or 
Judge thereof. King v. Boyd, 326. 

2. Idem — Riqht to Possession or Real Estate or Decedent. — ^The right of 

an administrator to the possession of the real estate of his decedent is 
temporary, and is limited to the purposes of administration. It would 
be an unsafe rule to allow an administrator of an estate upon his own 
motion and without any showing of a necessity therefor, for the pur- 
VoL. IV.— 26 
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poses of adminiBtration, to engage in litigation concdming the title to 
the realty of an estate. In sach cases the heirs at law are the real par- 
ties in interest, and should be allowed to control such litigation. Id, 

3. AuTHOBiTT BsYosKD, Whxn. — When an administrator is ordered to file a 

new undertaking, and fails to comply with said order, thenceforward 
his authority shall cease, and h8 shall be deemed removed and his let- 
ters revoked. Levy y. Riley , 392. 

4. PuBCHASEB AT Salx OF DISQUALIFIED Administratob. — One who pur- 

chases land at a sale by an administrator who has been thus disquali- 
fied, without knowledge of his disqualification, will be entitled to relief 
in equity. Id. 

5. Appeal — Bight of bt Fttbchasxb at Administbatob's Sale. — A pur- 

chaser under an order of the County Court to sell land of a decedent, 
has no right of appeal from such order, although it should be obtained 
by an improper party, unless such purchaser should be (an heir or dev- 
isee of such decedent) a party required by statute to be made a party to 
such proceeding; neither has such purchaser any right of appeal under 
the statute from an order of confirmation of such sale. Id, 

ADMINISTRATOR'S SALE. 
See Administbatob, 3, 4, 5. 

ADMISSION. 

SsBTice. — An admission of service must state the time and place. Heatherly 
ft al, Y, Iladley etal.,2. 

AFFIDAVIT. 

1. Subetieb on Appeal. — The affidavit of the sureties in an undertaking on 

appeal as to their qnalifications must be filed contemporaneously with 
the filing of the undertakiog. Holcotnb y. Tml, 352. 

2. On Cboss Motion to Pebfbct Appeal. — Affidavits in support of a cross 

motion to perfect an appeal should be filed before the motion to dismiss 
is brought on for hearing. Cross v. Chichtsierf 114. 

ALIEN. 

Donation Act. — ^The proviso in the fourth section of the Act that no alien 
shall be entitled to patent until he becomes naturalized does not render 
the grant void upon the death of such alien without naturalization. 
Blakesly v. Caywood, 279. 

ALLEGATION. 

1. Fboof cannot Ann to the Fobce of, When. — Proof cannot add to the 

force of an undisputed allegation of the pleading. Where the pleading 
points out a particular mode of service, if the mode pointed out falls 
short of due service, proofs cannot aid the allegation. Heatherly ei al. 
Y. Iladley etal., 1. 

2. Ebrob. — Where there is no conflict of evidence it is error of law to find 

against the allegations which the evidence supports. Fulton y. Ear- 
hart, 62. 
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3. AssiONUBNT. — ^The allegation, in complaint, that the mortgage in ques- 
tion "has been duly assigned and transferred to this defendant," is a 
Bofficient allegation of assignment. It is otherwise, however, where it 
appears that there is a note or other contract of indebtedness, inde- 
pendent of the mortgage. In the|^atter case the mortgage is the inci- 
dent of the debt, and the transfer of the latter carries with it the former. 
Roberts y. Sviherlin, 219. 

See Pbrsumptiom, 1. 

AMENDMENT. 

1. Flbadinos. — Discretion in regard to amending pleadings is in the Circuit 

Court. Bamford v. Bamford ei al., 30. 

2. Vaoijeness Cobbected bt. — Mere vagueness in pleading must be cor- 

rected by amendment and not visited by judgment. Foren v. Deakf/t 92. 

ANSWER. 

1. Judgment fob wakt of Answeb. — Under the Code a judgment for want 

of an answer cannot be appealed from. Smith et al, v. Ellendale Mill 
Co., 70. 

2. When Judombmt fob want of an Answbb can bb taxbn. — A judgment for 

want of an answer can only be taken when it appears that defendant has 
been duly served with sumrtions and has failed to answer the complaint 
within the time allowed by law. Id, 

3. Sufficient Answbb.— If an answer puts in issue the material facts it is 

Buf&cient JF^en v. Dtaley, 92. 

4. Stbikino Out an Answbb. — ^To justify striking out an answer as false 

and therefore sham, it must be obviously false or false in fact and 
pleaded in bad faith. Id, 

6. Shah Anbwebs. — Sham answers are such as are good in form, but false 
in fact and pleaded in bad faith. Id, 

6. Objections not Waived bt fujnq Answbb.— Objections to the jurisdic- 
tion of the Court and to the sufficiency of the complaint to constitute 
a cause of suit, are not waived by answer to the merits. £tn^ v. 
Boyd, 326. 

APPEAL. 

1. Judgment fob want of Answbb. — Under the Code a judgment for want 
of an answer cannot be appealed from. SmUh et al, v. Ellendale MiU 
Co., 70. 

• 2. Undbbtaszno, when too Latb fob Filing. — If the undertaking on appeal 
is not filed within ten days after the service of notice of appeal, it is too 
late, and the cause will be dismissed unless leave is obtained to perfect 
the appeal. Cross v. Chichester, 114. 

8. Leave to Pebfect Appeal. — It is too late to apply for leave to perfect 
the appeal after the motion to dismiss is brought on for hearing. Id, 

4. Affidavits should be Filed, When. — Affidavits to be read in support 
of the cross motion to perfect appeal should be filed before the motion 
is brought on for hearing. Id. 
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5. NoTicB OF Appeal. — The notice of appeal from a decree need not specify 

the grounds of error. Lewis v. Lewis, 209. 

6. SuPFiciENCT OF SuBETXEs. — Exception to the sufficiency of sureties to an 

undertaking on appeal must be made within five days from the filing of 
the undertaking. Id. § 

7. Judgment. — A party cannot claim the benefit of a judgment, and at the 

same time appeal from it. Moore y. Floyd, 260. 

8. Filing Affidatttb of Sijbetiks on Appeal. — The affidavit of the sureties 

in an undertaking on appeal as to their qualifications must be filed 
contemporaneously with the filing of the undertaking. Bblcomb ▼. 
Teal, 352. 

9. Bight of, by Pubchaseb at Administbatob's Sale. — A purchaser under 

an order of the County Court to sell land of a decedent, has no right of 
appeal from such order, although it should be obtained by an improper 
party, unless such purchaser be (an heir or devisee of such decedent) 
a party required by statute to be made a party to such proceedings; 
neither has such purchaser any right of appeal under the statute from 
an order df confirmation of such sale. Levy v. RUey, 392. 

APPROPRIATIOK. 

Statute, Amendment of — Appbopbiation Act. — Proyisions in a General 
Appropriation Act cannot operate to transfer the power of auditing 
claims from one oMcer to another. Nor can the statute that provides the 
mode of auditing public accounts be revised and amended by a joint 
resolution, or by provisos in a General Appropriation Act. Brown t. 
FUischner {per Upton, J., dissentitxg) , 132. 

ABBEST. 

See UNDBBTABINa, 4. 

ASSESSMENT. 

1. Stock in Pbitatb Cobpobation. — When a sufficient amount of the capital 

stock of a private corporation has been subscribed to authorize the 
stockholders to proceed to the election of Directors, after the election 
thereof assessments may be legally made upon the unpaid stock so sub- 
scribed, and this though the corporation has increased its capital stock 
and the entire amount of the shares of the original stock and of the 
increased stock has net been subscribed. It is otherwise, where sub- 
scription to the entire number of the shares of the original as well as 
any contemplated increase of stock has been made a condition precedent 
to the exercise of the power of levying assessments. Wiliameiie FrtighU • 
ing Co, v. SUinnus, 261. 

2. Stockholdkbs may become Liable befobe the whole Amount of Stock 

IS Sub-scbibed. — Stannus subscribed for and took twenty shares of stock 
in a private corporation, and promised to pay the company therefor at 
the rate of fifty dollars per share in gold coin. The only conditions upon 
which the subscription was made were those contained in the articles of 
incorporation and the by-laws and in the instrument signed by sub- 
scribers to the stock, which *' provided only that no assessment upon 
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the Bhares subscribed shonld become due prior to the first of April, 
3870/' all the assessments haying been made subsequent to that time. 
Etld, that his liability to pay for the shares so subscribed was not upon 
condition that he shonld not become liable until the whole stock was 
subscribed. Seld, also, that the doctrine ''that a subscription for stock 
in a corporation whose capital stock is fixed at a certain amount, or is 
to be determined by the Directors, is conditioned that the subscribers 
shall not become liable until the whole stock is subscribed," cannot ap- 
ply in this case, for the proportion of stock necessary to be subscribed 
before the election of Directors, or rather before the organization of the 
company, was duly subscribed and taken before the business of the 
company was proceeded with. Id. 

3. Idkm. — Subscription to the entire amount of stock of a corporation is not 

a condition precedent to legal corporate existence in this State. The 
doctrine that whenever a corporation is so organized as to be capaci- 
tated to prosecute its business, it has, through its Board of Directors, 
the power to levy assessments, is in harmony with the general incorpo- 
ration laws of this State. Id, 

4. DxNTiMo Leoautt of Asskssments — Stockholders, w^bn Estopped. — 

Where assessments upon stock were levied by the stockholders by virtue 
of a by-law framed and adopted by the stockholders, a stockholder who 
assisted in framing the by-law and gave his voice for its adoption, is es- 
topped from questioning the legality of the assessments, id. 
6. Indebted withim the State — What Ck)NSTiTUTEs, within the Meaning of 
THE Statute. — That part of the Act of December 19, 1865, which de- 
clares, "It shall be the duty of the Assessor to deduct the amount of 
indebtedness within this State, of any person assessed, from the amount 
of his or her taxable property, given under oath," construed. Ileldt 
1. That there is an ambiguity in the language of the Act requiring judicial 
construction; 2. That the language ''indebtedness within this State," 
Las reference to>the locus in quo of the creditor, rather than the place of 
the payment of the debt; 3. That although the debt sought to be de- 
ducted from the value of taxable property may have been contracted 
and made payable within this State, and although the creditor, at the 
time the debt was contracted, resided therein, yet if, at the time of the 
assessment, the creditor is a non-resident of the State, the indebtedness 
cannot be deducted. Ankeny v. Mvltnotnah County ^ 271. 

ASSESSOR. 
See Assessment. 

ASSIGNMENT. 

1. Indemnity Bond — Whkn not Assignable. — Where the purchaser of a 
business takes a bond from the seller conditioned in a certain sum as 
liquidated damages that the seller will not engage in business of the 
character sold for a stated period, such bond can only be enforced for 
the protection and indemnity of the buyer alone, while carrying on the 
business in person, and will not be extended to his assignee. In such 
case, there is no right of action to assign until after a breach of the 
conditions of the covenant. IlUlman v. Shanruihan el cU., 163. 
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2. Alleoatiom of Absiokmemt. — The allegation, in complaint, that the 
mortgage in question *'ha8 been duly assigned and transferred to this 
defendant," is a sufficient allegation of assignment. It is otherwise, 
however, where it appears that there is a note or other contract of 
indebtedness, independent of the mortgage. In the latter case the 
mortgage is the incident of the debt, and the transfer of the latter car- 
ries with it the former. Roberts v. SvVierlin, 219. 

ATTORNEY. 

1. Patmemt by — ^Whbn Opebateb to Pbevent Statute op Lihitationb 

FBOM BuNNiNO. — A payment by an attorney of the principal or interest 
on demands collected by him for his client prevents the operation of the 
Statute of Limitations to bar the client's right of action against such 
attorney for collections retained by him. Torrence v. Strong, 39. 

2. Cebtifioate. — The attorney's certificate, in proceedings on review, should 

not only show that the judgment is erroneous, but in what particular. 
FuUon V. Earhart, 62. 

BILL OF EXCEPTIONS. 

When must be Presented .^^ — The bill of exceptions should be presented, 
allowed and signed at some time prior to the first day of the term next 
succeeding the term at which the cause was determined. Holcamh v. 
Teal, 352. 

BILLS. 

Eights of Sttitobs under the Code. — The Code, by dispensing with the 
classification of bills, has not taken away the right of suitors to present 
any cause of suit that formerly could be presented by any form of bill. 
Heaiherly et a/, v. Hadley et aU, 1. 

BOND. 

Indemnity Bond — When not Assignable. — Where the purchaser of a 
business takes a bond from the seller conditioned in a certain sum as 
liquidated damages that the seller will not engage in business of the 
character sold for a stated period, such bond can. only be enforced for 
the protection and indemnity of the buyer alone, while carrying on the 
business in person, and will not be extended to his assignee. In such 
case, there is no right of action to assign until after a breach of the 
conditions of the covenant. ExUman v. Shannafuin et al., 163. 

BOUNDAKY. 

1. Paramount Boundaries. — Where the permanent and visible or ascertained 

boundaries or monuments are inconsistent with the measurement, either 
of lines, angles or surfaces, the boundaries or monuments are para- 
mount. Levoia v. Lewis, 177. 

2. Jurisdiction to Ascertain. — The locality at which a lost stake was set 

may be ascertained as well in a court of law as by a suit in equity. Id. 

BCBDEN of PROOF. 
See Proof, 4, 5. 
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CASES NOT REPOBTED DURING THE TERM OF THESE 

REPORTS. 

Abrahams et al. v. Flint et al. ; decree affirmed. 

Alberson v. Baird; appeal dismissed. 

Anderson v. Baxter; judgment reversed. 

Babcock v. Babcock; dismissed. 

Blakesly et al v. Cay wood et al.; decree reversed. 

Boone v. Waymire; judgment affirmed. 

Briney v. Starr; appeal dismissed. 

Briney v. Starr; second appeal dismissed. 

Burk et al. v. Lownsdale et al. ; decree affirmed. 

City of Portland v. Binder; reversed. 

City of Portland v. Knott; affirmed. 

Chapman et al. v. Proebstel; affirmed. 

Clark et al. v. Gillespie; judgment affirmed. 

Cline V, Darand; affirmed with damages. 

Coggan et al. v. Rives et al. ; appeal dismissed. 

Cornell v. Keizer; reversed. 

Cross V. Estes; judgment affirmed. 

Farley v. Parker; ipotion to dismiss appeal overruled, and appellant allowed 

to file an undertaking on appeal. 
Farley et al. v. Parker; judgment reversed. 
Foster et al. v. Beach et al.; reversed. 
Glasnre v, Ish; appeal dismissed. 
Goodenongh v. Bancroft & Morse; af&rmed. 
Grant v. Ruch; appeal dismissed. 
Groslouis v. Northcutt; affirmed. 
Harkins v. Oliver; judgment affirmed. 
Harris et al. v. Steamer Calliope; appeal dismissed. 
Henderson v. Hawthorne et al.; reversed. 
Henderson v, Morris; appeal dismissed. 
Hollister v. Hagui; judgment affirmed. 
Howard u. Grant County; appeal dismissed. 
Hurd V. Ritchie et al. ; reversed. 
Hutson V. Douglas County; judgment affirmed. 
Huston V, Goodwin et al. ; judgment reversed. 
Jell V. Multnomah County; judgment reversed. 
Kelley v. People's T. P. Co.; judgment affirmed. 
Learn v. Smith et al. ; judgment affirmed. 
Leam v. Wilson; judgment affirmed. 
Lownsdale v. City of Portland et al. ; judgment affirmed. 
Mays V. Fitzgerald et al.; judgment reversed as to Fitzgerald. 
McFarland v. Holland; decree modified. 
McNulty V, Cozart, ji^dgment affirmed with damages. 
McQueen et al. v, Hallett; judgment affirmed. 
Mil wain v. Reed et al. ; reversed. 
Pearson v. Kennard; appeal dismissed. 
Peck V. Besser; judgment affirmed. 
Penter v, Penter; affirmed. 
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Pmnphreys v. Downing; affirmed. 

Beynolds v. Sheton; judgment reversed. 

Binehart et al. v. Dalles Militaiy Boad Co.; judgment affirmed. 

Bussel V. Lewis: affirmed. 

Shepherd v. Hawley; judgment affirmed. 

Smith V. Multnomah County; judgment affirmed. 

Smith V, Bamsey; judgment reversed. 

Snipes v. Hogue; affirmed. 

Starkweather v. Standley; affirmed. 

State V. Bird; judgment reversed. 

State V. Brown; appeal dismissed. 

State V. Gibson et al. ; appeal dismissed. 

State ex rel. Bellinger v. Qibbs; reversed. 

State ex rel. Steel v. Masters; affirmed. 

State V. Jones; judgment affirmed. 

State V, McMinville Water and Manufacturing Co. ; reversed. 

State V. Williams; appeal dismissed. 

Steinhart et al. t'. Hinch et al.; decree reversed. 

Sullens et al. v. Tomlinson et al. ; decree reversed. 

Tileston v. Shannahan et al. ; affirmed. 

Watts V. Hoyt; appeal dismissed. 

Wallace v. Smith; affirmed. 

White et al. v, Allen; appeal dismissed. 

White et al. V. Allen; second appeal dismissed. 

Whiteaker v. Van Schoiack et al. ; appeal dismissed. 

Whitlow et al. v, Bradshaw; appeal dismissed. 

Wilhelm v. Eamm; affirmed. 

Wood V. Blodgett; judgment affirmed. 

Wright et al. v. Commercial Hotel Association; judgment affirmed. 

Zumalt V. King; affirmed. 

CEBTIFICATE. 

1. Attobnet's CEBTnriOATK.— The certificate of the attorney in proceedings 

on writ of review must sh^w in what particulars the proceedings brought 
up are erroneous. FuUon v. Earhari^ 62. 

2. Bkfbbxb's CsBTmcATK, HOW CoNsiDEBBD. — He Is clothed with impor- 

tant powers, and some weight must be given to his certificate, and some 
discretion allowed him in the manner of taking testimony and returning 
exhibits. Bohlman v. Coffin, 313. 

3. Idem— Cbbtifibd Copies of ExHiBrrs bt. — When an original instrument 

is offered in evidence before a referee, and he makes a certified copy 
thereof, and files and returns the certified copy as an exhibit, such ex- 
hibit will not be disregarded except in peculiar cases. Id, 

CLAIMS. 
See Appbopbiation, 1; Fxtnd, 1; Wabbamtb, 1. 

COMPENSATION. 

Compensation fob tapping Ditch albeadt Duo. — ^The compensation men- 
tioned in $ 8 of the Act of 1868, to facilitate the draining of lands for 
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the appropriation of an existing ditch, is in the nature of a contribation, 
and is distinct from the damages which the Commissioners are author- 
ized to assess for the ontting of a new ditch. Sedy y. Sebciatian et cU., 25. 

COMPLAINT. 

1. CoiffPLAiiTT IN iLN AcTiON UPON A Jinx}MENT.— Where a judgment credit<ir 

had neglected for more than one year to file a transcript of his judg- 
ment with the County Clerk and had thereby lost his power to levy on 
real estate, and the complaint contained no explanation of the delay: 
Heldf not to be error to decide that the complaint did not lay a founda- 
tion for an action upon the judgment. PUzer t. Bussd, 124. 

2. TJNDEBTAKiNa. — In a ciyil action on an undertaking in the nature of bail 

for defendant's appearance in a criminal case, the complaint should 
show that the prisoner was charged with a crime, and it is not sufficient 
to state that he was charged with ''shooting and killing'' another. 
Earmah y. Wells et al., 249. 

3. Chabox need not be in WBiTiNa.— Where a defendant is brought before 

a committing magistrate on a charge of felony, it is not essential to the 
jurisdiction that the charge should be in writing. Id. 

CONDITION SUBSEQUENT. 
See Donation Act, 3. 

CONSTRUCTION. 

1. Of Bepealino Statute. — A statute repealing or in anywise modifying 

the remedy of a party by action or suit, should not be construed to 
affect actions or suits brought before the repeal or modification. JVew- 
som y. OreeniDOod, 119. 

2. AuDmNG Public Aooounts. — ^The provisions of $ 6, p. 622, of the Com- 

piled Laws, requiring the Secretary of State "to examine and determine 
the claims of all persons against the State, in cases where provisions for 
the payment thereof shall have been made by law," limits the action of 
the Secretary to coses where the law provides or enacts that the claimant 
is entitled to be paid by the State, and not to times when payment can 
be instantly made. Brown y. Fkischner (per Upton, J,, dissenting), 132. 

3. MuNioiPAL Cobpobationb. — ^The statutes creating municipal corporations 

are to be strictly construed against such corporation. Bobertson y. 
Oroves et al,, 210. 

4. "Gbant, Baboain anb SBLL."-:-The words "grant, bargain and sell" in 

a conyeyance do not imply that the grantor is the absolute owner of the 
premises conyeyed. Taggart y. BisUy (per Thayer, J., dissenii-ng), 236. 

5. Wills. — ^The intention of the testator must be looked to in construing a 

will. Wills operate upon what is found to actually belong to the estate 
of the testator. JOU y. Pioard, 296. 

6. Deed. — To properly construe a deed it must be taken by "its four cor- 

ners," and the intention of the parties, when discovered, must be carried 
out. BoUman y. Coffin, 313. 

See Statute, 1. 
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conteibution. 

See COMPBNSATION, 1. 

CONTRIBUTOEY NEGLIGENCE. 

See NSQLIGBNCE, 1. 

CORPOEATION. 

1. Assessment ov Stock in Pbivatr Cobpobation. — When a sufficient amount 

of the capital stock of a private corporation has been subscribed to 
authorize the stockholdejrs to proceed to the election of Directors, after 
the election thereof assessments may be legally made upon the unpaid 
stock so subscribed, and this though the corporation has increased its 
capital stock and the entire amount of the shares of the original stock 
and of the increased stock has not been subscribed. It is otherwise, 
where subscription to the entire number of the shares of the original as 
well as any contemplated increase of stock has been made a condition 
precedent to the exercise of the power of leyying assessments. WU- 
lamette Freighting Co. v. StanrmSy 261. 

2. Stookholdebs mat become Liable before the whole Amount of Stock 

IS Subscbibed. — Stannus subscribed for and took twenty shares of stock 
in a private corporation, and promised to pay the company therefor at 
the rate of fifty dollars per share in gold coin. The only conditions upon 
which the subscription was made were those contained in the articles of 
incorporation and the by-laws and in the instrument signed by sub- 
scribers to the stock, which *' provided only that no assessment upon 
the shares subscribed should become due prior to the first of April, 
1870," all the assessments having been made subsequent to that time. 
Held, that his liability to pay for the shares so subscribed was not upon 
condition that he should not become liable until the whole stock was 
subscribed. Held, also, that the doctrine '* that a subscription for stock 
in a corporation whose capital stock is fixed at a certain amount, or is 
to be determined by the Directors, is conditioned that the subscribers 
shall not become liable until the whole stock is subscribed," cannot ap- 
ply in this case, for the proportion of stock necessary to be subscribed 
before the election of Directors, or rather before the organization of the 
company, was duly subscribed and taken before the business of the 
company was proceeded with. Id, 

3. Idem. — Subscription to the entire amount of stock of a corporation is not 

a condition precedent to legal corporate existence in this State. The 
doctrine that whenever a corporation is so organized as to be capacitated 
to prosecute its business, it has, through its Board of Directors, the 
power to levy assessments, is in harmony with the general incorporation 
laws of this State. Id, 

4. Dbmtino LzaALiTT OF Assessments — Stooxboldebs, when Estopped. — 

Where assessments upon stock were levied by the stockholders by virtue 
of a by-law framed and adopted by the stockholders, a stockholder who 
assisted in framing the by-law and gave his voice for its adoption, is 
estopped from questioning the legality of the assessments. Id, 

See HuNioiPAL Cobpobation, 1. 
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COSTS. 

1. Dboibion CoNOEBNiNa MAT BK Bkyii^wkd. — ^The decision of a Oircnit Court 

determining the amount of costs taxable in a case, may be reviewed in 
the Supreme Court on appeal. Cross y. Chichester, 114. 

2. Cost-Bill. — In taxing costs the practice requires a cost-bill or statement 

of disbursements, which must state the items separately, specifying the 
amount of each item and for what the expense is incurred, and it must 
be verified. Id, 

3. Vbrifioatiok. — Such verification is sufficient, if the party deposes that 

the items of the bill or statement are correct as the deponent verily 
believes, and that the liability has been necessarily incurred. Id. 

4. Objiction to Cost-Bill. — The written objection to the bill need not be 

on oath, but it must point out particularly the errors in the bill. Id. 

COUNTY. 

Cannot Pbb-kmft Land in this State undbb thb Act of Conobess of 
Mat 26th, 1824.— The Act of Congress of May 26th, 1824, '* granting 
to the counties or parishes of each State or Territory of the United 
States, in which the public lands are situated, the right of pre-emption 
to a quarter section of land for seats of justice in the same," was 
never in force in this State. Neither was the Town-site Act of May 
23d, 1844, in force in this State prior to July 14th, 1854. WhiUow v. 
Beese, 335. 

COUNTY COMMISSIONEBS. 
See CoiJNTT CouBT, 1, 2. 

COUNTY COUBT. 

1. JuBisDiCfnoN OF. — Under the Act of 1868, to facilitate the draining of 
lands in certain cases, the Board of County Commissioners have juris- 
diction to locate a ditch where there is none. They are not authorized 
to tap the ditch of an adjoining proprietor and assess damages and 
benefits to such proprietor. Sedy v. Sebastian et al., 26. 

2. JUBISDIOTION OF CoUNTT CoiTBT TO LAY OUT BoADS— QeNEBAL JuBIBDICTION 

OF. — The County Court is a court of record, but its general jurisdiction 
is to be defined, regulated and limited by law. The statute prescribes its 
powers and its mode of proceeding in laying out roads. It has no power 
over the subject until the prescribed petition and proof of notice is pre- 
sented. Johns V. Marion County, 46. 

3. JuBisDicrnoN of Countz Coubt. — ^The County Court is a court of limited 

and special jurisdiction. State v. Officer, 180. 

4. What Beoobd should Show. — The record of the County Court should 

show affirmatively that it had jurisdiction of the person and subject- 
matter affected by its proceedings. Id. 

5. What Bboobd Inbufugient. — A record of the County Court, made in 

the matter of the location of a county road, which reads, ** The bond 
and proof of posting notices having been made to the satisfactum of the 
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Court," etc., is inBofficient to show that the Court had acquired juris- 
diction of the persons of parties whose rights might be affected by the 
location of such road. Id, 

6. JuBiBDiOTzoN OF. — The Constitution of this State provides that County 

Courts shall be courts of record having general jurisdiction, to be 
defined and limited by law; and the Legislature having given them 
exclusive and original jurisdiction in all matters pertaining to Probate 
Courts: Held, that County Courts, in exercising judicial powers in such 
business, should be regarded as courts of general and superior juris- 
diction. Tustin V. OaurU, 805. 

7. Idem — Pbbsumptioks. — Whenever their proceedings and judgments come 

in question collaterally, they are entitled to all the legal presumptions 
pertaining to the records of courts of superior jurisdiction. Id. 

8. Pboceedimos in County Court, how Impeached. — ^The proceedings and 

judgments of County Courts in probate matters import absolute verity, 
and whenever they come in question collaterally cannot be impeached 
by evidence cUiunde the record; but may be impeached by evidence ap- 
pearing upon the face of the record showing a want of jurisdiction in 
the Court. Id. 

9. When the Beoobd tb Silent. — Legal presumptions do not come to the 

aid of the record, except as to facts touching which the record is silent. 
When the record is silent as to what was done, it will be presumed that 
what ought to have been done was not only done, but rightly done. 
If appellant was a minor, and had no guardian when the order of sale 
was made, it was the duty of the Court to appoint one before making 
such order; but the record being silent, the law presumes the Court did 
its duty. No evidence aliunde the record will be admitted to impeach 
the proceedings and orders of a court of general and superior juris- 
diction. Id. 

COUBTS. 

CouBTs HAT MAKE BuLEs. — Under our system all Courts have certain powers 
to be exercised for the purpose of methodically disposing of all cases 
brought before them. They can establish such rules in relation to the 
details of the business as shall best serve this purpose, haviug proper 
regard for the rights of parties litigant, as guaranteed and recognized 
by the Constitution and the laws. Carney v. Barrett, 171. 

See County Coubt, 2, 3, 6, 7. 

COVENANT. 
See Deed, 5, 6, 7. 

* COVEBTUBE. 

Wife's Bight of Action at Law.— A divorced wife cannot maintain an 
action at law against her divorced husband upon an implied contract 
arising during coverture. PiUman v« PUltnan, 298. 

CBIME. 
See Indictment, 6. 
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DECISION OVEEBULED. 

SckiroU <fc Oroner v. PhiUippi <fe Coleman (3 Ogn. 484), oTemiled so far as it 
is there held that appeal and review are concurrent remedies. Same 
case approved so far as it holds that review will lie in a cause (other- 
wise proper) where the time for appealing has elapsed. £vans v. Chns- 
iian, 375. 

DECBEE. 

1. Brgitals in, will mot Pbeoludb a Pabtt from Denyino, Whkn.^A 

recital in a decred) '*that notice has been given in due form of law/' 
will not preclude a party from denying the jurisdiction in a suit brought 
to reform the decree. When the decree contains a recital that due ser- 
vice was made and the return purports to set out the mode of service 
and the mode set out is insufficient, the recital will not aid the return. 
Etaiherly et a/, v. Hadley ti al., 2. 

2. Decbeb does not confeb Legal ob Equitable Bight to Pbopebtt, 

When. — In a suit for a divorce, where the complaint contains no allega- 
tions concerning property and the decree contains nothing on the sub- 
ject, the party at whose prayer the decree is granted does not acquire 
either a legal or equitable right to the property of the adverse party by 
the decree. JBamford v. Bamford et cU,, 30. 

3. Final Decbee cannot be Distubbed.— The decree of divorce having be- 

come final cannot be disturbed, unless by a suit in the nature of a bill 
of review. Where one seeks to open a judgment or decree, it should be 
shown that the party applying is without fault, or that the fault is excus- 
able. It is not a sufficient excuse that the defendant had executed a 
fraudulent conveyance to a third party before the suit for divorce was 
begun. The statement of an opinion or conclusion is not sufficient. Id. 

4. Judgment-Boll. — When real property is transferred by a decree of di- 

vorce, the judgment-roll should contain a description of the land trans- 
ferred. Id, 

5. Notice of Appeal Fbom. — The notice of appeal from a decree need not - 

specify the grounds of error. Lewis v. LevoiSf 209. 

DEDICATION. 

1. In what Manneb Dedication mat be Made. — A dedication to public 

use may be by parol as well as by deed. To constitute a dedication by 
parol, there must be some act or acts proved, evincing a clear intention 
to devote the premises to the public use. Carter v. The City of Port- 
land, 339. 

2. Idem. — If one owning lands or having an equitable interest therein (sub- 

sequently acquiring the title thereto), lays out a town thereon, and 
makes and exhibits a map or plan thereof, with spaces marked streets, 
alleys, public squares, parks, etc., and sells lots with clear reference to 
said map or plan (though unrecorded), the purchasers of lots in said 
town acquire, as appurtenant thereto, every easement, privilege and 
advantage which the map or plan represents as part of the town. Upon 
the sale of lots with such reference to the map or plan, the dedication of 
the spaces marked streets, alleys, public squares, parks, etc., becomes 
irrevocable. Id, 
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3. AooEPTANGB iiND UsB.— Fonual acceptance by the corporate anthorities is 
not necessary. Where the dedication is irrevocable, it need not be fol- 
lowed by immediate and continued use. Id, 

DEED. 

1. Eyidkncb of Mibtaxk in. — ^Unless the evidence shows the alleged mis- 

take clearly and satisfactorily, it is not sufficient to establish cause for 
%the correction of a deed. Lewis v. Letvis, 177. 

2. Description in Dbrd. — A. clerical error in the description of a tract of 

land will not vitiate a deed where the intent of the parties can be ascer- 
tained with certainty from the instrument, when considered in connec- 
tion with the situation of the parties and of the subject-matter. Mathews 
V. Eddy, 225. 

3. Drrd Conveys aftbb-aoqitibed Tttlb, Whbn. — If the terms of a deed 

clearly show that it was meant to pacs an absolute estate to the land 
itself, and not merely the estate which the grantor had at the time, it 
will bind and pass every estate Or interest which may vest in him sub- 
sequently to its execution, and this though it contain no warranty. 
Taggart v. Risley, 235. 

4. Idem. — Where a grantor covenants to warrant the premises against all 

persons claiming by, through' or under himself, and he subsequently ac- 
quires the legal title to the premises, that legal title will inure to the 
benefit of the grantee. Id. 

5. CoNVETiiNGB. — The office of our modem conveyances is simply to convey 

the estate which the grantor has. It is the policy of the law to bind a 
party to a deed only by express stipulation covenant. Taggart v. Bisley 
{per Thayer, J,, dissetUing) , 235. 

6. Idem— Effect of the Words "Grant, Bargain and Sell." — The words 

*' grant, bargain and sell " in a conveyance do not imply that the grantor 
is the absolute owner of the premises conveyed. Id, 

7. Idem — Covenants in. — A covenant to defend the grantee, his heirs and 

assigns, in the quiet and peaceable possession of the property conveyed, 
agaiust the claims of the covenantor or persons claiming under him, 
necessarily refers to existing claims, not to those which the covenantor 
may thereafter acquire. The object of such a covenant is to defend the 
grantee against acts done or suffered to be done by the covenantor, 
whereby the title conveyed may be jeopardized; nor does such a cove- 
nant operate as a personal obligation of the covenantor not to buy an 
outstanding claim against the property, and he is not estopped by such 
covenant to buy and assert such an outstanding claim. Matter in a 
deed to operate as an estoppel must be of such a character that, if un- 
true, the party alleging it would be liable in some form of action, either 
in law or in equity, to respond in damages to the party injured for a 
covenant broken or for a deceit and fraud. Id. 

8. Construction of Deed. — To properly construe a deed it must be taken 

by "its four corners," and the intention of the parties, when discovered, 
must be carried out. Bohlman v. Ccffia, 313. 
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DEFENSE. 

1. Defbnsb cannot bb Demubbed to, Whbn. — When a defense is set forth 

in proper form, containing facts within itself sufficient to constitnte a 
defense, it cannot be demurred ont. It may, if false, be stricken oat 
on motion. Torremx t. Strong^ 39. 

2. Possxsszoif OF MoBTOAOKB. — The possession of a mortgagee, after default, 

obtained with the assent of the mortgagor, is a good defense against an 
action of ejectment, brought by the mortgagor, so long as the mortgage 
debt remains unpaid. Bobetia t. Suiherlin, 219. 

DEMUBBEB. 

Defembr — ^Whbn cannot BB DsMUBBBD TO. — When a defense is set forth in 
proper form, containing facts within itself sufficient to conKtitnte a de- 
fense, it cannot be demurred out. It may, if false, be stricken out on 

demurrer. Torrence v. Strong, 39. 

* 

DENIAL. 

1. pLKADiNOfl — SuFnciKNCT OF A DENIAL. — Where in an action for the recoT- 

ery of damages, the defendant pleads accord and satisfaction, and the 
replication denies that *'in consideration of the payment of seventy-five 
dollars, or any other sum and the surgeon's fee/' mentioned in the 
answer, the plaintiffs ** accepted the same in full satisfaction and dis- 
charge of the damages," etc.: Eeld, that while this is an admission of 
the payments, it is a denial of their acceptance in discharge of the dam- 
ages claimed, and, therefore, a sufficient denial of the settlement set up 
in the answer. 0*RUey ▼. Wilson, 96. 

2. DbniaXj of Valub. — A. *denial that property sued for is of the exact value 

alleged in the complaint is an admission of any less value. ScoviU v. 
Barney, 288. 

3. Idbm — CoNJUNOTiTE DENIALS.— Facts Stated conjunctively in a complaint 

should not be denied in the answer as a whole, as conjunctively stated, 
but should be disjunctively denied in order to raise an issue. Id. 

DESCENT. 

Lands undeb tbb Donation Act. — The restrictions upon the descent of 
lands granted under $ 4 of the Act of Congress, relating to public lands 
in Oregon, approved September 27, 1850 — commonly called the Dona- 
tion Act— do not apply to lands granted under $ 5 of the same Act. 
Lands granted under $ 5 of said Act descend in accordance with the 
provisions of the Statute of Descents, and of the common law. Cham- 
hera v. Chambers et al,, 153. 

DESCBIPTION. 

1. Beal Estate Tbansfbbbed bt Decbkb. — Beal estate transferred by a de- 

cree of divorce should be described in the judgment-roll. Bamford v. 
Bamford et al,, 30. 

2. Deed. — A clerical error in the description of a tract of land will not vitiate 

a deed where the intent of the parties can be ascertained with certainty 
from the instrument, when considered in connection with the situation 
of the parties and of the subject-matter. McUhewa t. Eddy, 225. 
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3. Undsbtasino, Dbscbiption of GBim in. — Every killing of a hnman 
being is presaraed to be unlawful. The words '* shooting and killing " 
describe a crime generally, and, in an undertaking, in a criminal pro- 
ceeding, are a sufficient description of the crime charged to create a 
liability against the sureties thereon. Sannah y. Wells et al. {per Mo- 
Arthur, J,, disseniing)^ 249. 

DISBUK8EMENTS. 
See GO018, 1-4. 

DISCEETION. 

1. Amkmding Plkadings.— Discretion in the amendment of pleadings is in 

the Circuit Court. Bamford y. Bamford e^ a2., 30. 

2. Wbit of BKyiBW. — The allowance of the writ of review is discretionary, 

when the proceedings sought to be reviewed involve a matter of public 
interest. BumtU v. Douglas County, 388. 

DISTRICT ATTORNEY. 

AoTHOBrrr to Bbino Action in hib own Namb. — The District Attorney is 
authorized by statute to sue as plaintiff in a civil action brought on an 
undertaking given as bail in a criminal case. Hannah v. Wells et al,, 249. 

DIVORCE. 

1. Dkcbbb dobs not oonfbb Legal ob Eqtttfablb Bight to Pbopbbtt, 

When. — In a suit for a divorce, where the complaint contains no allega- 
tions concerning property and the decree contains nothing on the sub- 
ject, the party at whose prayer the decree is granted does not acquire 
either a legal or equitable right to the properly of the adverse party by 
the decree. Bamford v. Bamford ei ai., 30. 

2. Judgment-Roll in Divobob Suit. — When real property is transferred by 

a decree of divorce, the judgment-roll should contain a description of 
the land transferred. Id. 

3. Issues Concbbning Pbopbbtt in Divobob Suit. — Although a Court may 

first pass upon the question of granting or denying the divorce and 
afterwards investigate and determine the issues concerning property, 
the subsequent investigation must be had in the same suit. Id, 

DONATION ACT. 

1. Descent of Lands undeb thb Donation Act.— The restrictions upon 

the descent of lands granted under $ 4 of the Act of Congress, relating 
to public lands in Oregon, approved September 27, 1850 — commonly 
called the Donation Act — do not apply to lands granted under $ 5 of the 
same Act. Lands granted under $ 5 of said Act descend in accordance 
with the provisions of the Statute of Descents, and of the common law. 
Chambers v. Chambers et al,, 153. 

2. The Donation Act is a Pbesent Gbant. — The language of the Donation 

Act of September 27, 1850, operated in favor of the actual settler, who 
was under no disability, as a present grant, and vested in the donee a 
legal title to the land before the issuing of the patent. Blakesly v. Cay 
VDood, 279. 
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3. Idem — Donsb taxes upon Conditions Subsequent. — By the operation of 

the Donation Act the donee acquires the land in fee subject to the con- 
ditions specified in the Act. They are conditions subsequent, and it is 
in the power of the don«e to render the estate absolute by performance 
of the conditions. Id, 

4. Idem — Gbant is not Void whebe Auen Dies befobb Natubalization. — 

The proviso in the fourth section of the Act that no alien shall be en- 
titled to patent until he becomes naturalized does not render the grant 
void upon the death of such alien without naturalization. Id, 

5. Bights of Mabbted Women. — L. took up two hundred and sixty-three 

and fifty-three one-hundredths acres of land under $ 4 of the Donation 
Law, and, being married at the time, held that his wife was entitled to 
have one-half thereof set apart to her. The right of the wife in no way 
depends upon the number of acres in the claim. Jetie t. FUsard, 296. 

DBAINING LAND. 
See Oountt Coubt, 1. 

EASEMENT. 

Bight of Entbt fob Bkpaibs. — One who has a right to the enjoyment of 
an easement has a right to enter for the purpose of repairs, as against 
the owner of the servient estate, whenever the easement cannot be 
otherwise enjoyed; and he has the right to dig up and use the adjacent 
soil for the purpose of repairs whenever there is no other mode. 
Thompson v. Uglovo, 369. 

EMPLOYEE. 

Employee takes the Bisk incident to his Employment. — If an employee 
works with or near machinery which is unsafe, and from which he is lia- 
ble to sustain injury by reason of its condition, he takes the risk incident 
to the employment, and cannot maintain an action against his employer 
for injuries sustained by reason of the defective condition of the ma- 
chinery. 8Ume V. Oregon City Mfg, Co,, 52« 

See Emploteb. 

EMPLOYEE. 

Bebponsibilitt of Emploteb fob Defective Machinebt. — An employer 
who provides machinery and controls its operations, must see that it is 
suitable; and if an injury to the workmen happen by reason of defect 
unknown to the latter, and which the employer by use of ordinary care 
could have cured, such employer is liable for the injury. Stone v. Oregon^ 
City Mfg. Co., 52. 

See Employee. 

ENTEY. ^ 

See Easement. 

EQUITY. 

1. Classifioation of Bills Dibpbnsid With — Bights of Suitobs. — The 
Code, by dispensing with the classification of bills, has not taken away 
Vol. IV.— 27 
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the right of siiitora to present any cause of suit that formerly could be 
presented by any form of bill. Heatheriy d al, r. Hadley etai,, 1. 

2. JuBisDioTZOM. — Having obtained jurisdiction for one purpose, a Court of 

equity may retain it for all purposes connected with the transaction, id. 

3. Bkfobiono WBimN Instbument. — In order to warrant a Court of equity 

in decreeing the reformation of a written instrument, the testimony 
must be clear and satisfactory. Newsom v. Oreenwoodt 119. 

4. CouBT ov Equitt wnx Imtkbposb, Whbn. — Mere mental weakness, or 

inadequacy of consideration standing alone, will not warrant the inter- 
ference of a Court of equity in ordinary cases; but where both these 
elements are present, equity will take jurisdiction. ScoviU y. Barney, 288. 

EBBOB. 

1. Whkn FxMDiNa IS AN Ebbob of Law. — If the allegations of a complaint are 

fully proved and there is no conflict of evidence, it is an error of law to 
find the contrary. FuUon v. Earhart, 62. 

2. Bbcbivino Vkbdict. — It is error to receive the verdict of a jury in the 

absence of the defendant where the crime charged is a felony. State v. 
Spores, 198. 

3. Ikstbitotionb. — Where issue is joined on the merits in an action for goods 

sold and delivered, it is error to instruct that if the plaintiff had sold 
the demand before the commencement of the action he cannot recover. 
Derkeny v. BeyUa, 258. 

4. Dobs not Atfibmattvelt A.ppbab, Whsn. — Where the record does not 

disclose whether or not the mode of making repairs depends on the con- 
struction of a written instrument, error does not affirmatively appear 
from a statement in the record that the Court instructed the juiy that 
the defendant was not obliged to bring soil from elsewhere to repair a 
ditch conveying water over the plaintiff's land. Thompson v. UgUno, 369. 

See Dbed, 2. 

ESTOPPEL. 

1. Gbamtob, when Estoppbd. — If the seizin or possession of a particular 

estate is affirmed in a deed, either in express terms or by necessary 
implication, the grantor and all persons in privity with him will be 
estopped from ever afterwards denying such seizin or possession. Tag^ 
gaH V. Eisley, 235. 

2. CovBNANiB nv Dbbd. — A covenant to defend the grantee, his heirs and 

assigns, in the quiet and peaceable possession of the property conveyed, 
against the claims of the covenantor or persons claiming under him, 
necessarily refers to existing claims, not to those which the coyenantor 
may thereafter acquire. The object of such a covenant is to defend the 
grantee against acts done or suffered to be done by the covenantor, 
whereby the title conveyed may be jeopardized; nor does such a cove- 
nant operate as a personal obligation of the covenantor not to buy an 
outstanding claim against the property, and he is not estopped by such 
covenant to buy and assert such an outstanding claim. Matter in a 
deed to operate as an estoppel must be of such a character that, if un- 
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true, the party alleging it woald be liable in some form of action, either 
in law or in equity, to respond in damages to the party injured for a * 
covenant broken or for a deceit and fraud. Taggari y. Risky (per 
Thayer, J,, dissenting), 235. 

3. Dknyino Lbgaijtt of Abscbsments. — A stockholder who assisted in 
framing and Toted to adopt by-laws, by virtue of which assessments are 
levied upon his stock, is estopped from questioning the legality of the 
assessments. WUlanuMe Freighting Co. v. StannxiSf 262. 

ESTBAY. 

1. WHiiT OoNBTrruTEs AK EsTBAT. — Our Statute does not define an eatray, 

but merely provides where, when, and how they may be posted. An 
estray is an animal that has escaped from its owner, and wanders or 
strays about — usually defined at common law as a wandering animal 
whose owner is unknown. An animal cannot be an estray when on the 
range where it was raised, and permitted by its owner to run, and espe- 
cially when the owner is known to the party who takes it up. The fact 
of his beiug breachy or yioious has reference only as to when he may be 
taken up. Shepherd v. HawUyy 206. 

2. iDBif — Whkn mat be Taken Up. — An animal to be taken up and posted 

as an estray in the months of August and September, must be not only 
an estray, but either breachy or vicious. Id, 

EVIDENCE. 

1. Pbepondbbamoe of. — A finding of fact is not open to review simply on a 

question as to the preponderance of evidence. FvMon v. Earhart, 61. 

2. Whebs thebb is ho Conflict of Evidenob, what will be Ebbob. — 

If the allegations of a complaint are proved and there is no conflict of 
evidence, it is an error of law to find the contrary. FvMon v. Earhari, 62. 

3. Evidence Pbbsumed. — ^The law will presume there was evidence to sup- 

port a finding unless the contrary affirmatively appears. Id, 

4. Evidence of Thbeats. — In a trial for murder where the defense is justi- 

fiable homicide, it is competent to prove the language and conduct of de- 
ceased towards defendant some days prior to the killing; the testimony 
showing that defendant was in fear of deceased at such time, and tend- 
ing to show that he was in imminent peril of an attack from deceased at 
the time of the killing. Btate v. Dodson, 64. 

5. Mistake in Deed. — ^Unless the evidence shows the alleged mistake clearly 

and satisfactorily, it is not sufficient to establish cause for the correction 
of a deed. Xetois v. Lewis, 177. 

6. To Impeach Bboobd. — No evidence alivnde the record will be admitted to 

impeach the proceedings and orders of a court of general and superior 
juriftdiotion. Tustin ▼. Oaiunt, 305. 

7. Dedication. — A dedication to public use may be by parol as well as by 

deed. To constitute a dedication by parol, there must be some act or 
acts proved, evincing a clear intention to devote the premises to the 
public ase. Carter v. The CUy of PorOand, 339. 

8. Idem — What Constitutes. — If one owning lands or having an equitable 

interest therein (subsequently acquiring the title thereto), lays out a 
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town thereon, and makes and exhibits a map or plan thereof, with 
spaces marked streets, alleys, public sqnares, parks, etc., and sells lots 
with clear reference to said map or plan (though nnrecorded), the pur- 
chasers of lots in said town acquire, as appurtenant thereto, eyery ease- 
ment, prinlege and advantage which the map or plan represents as part 
of the town. Upon the sale of lots with such reference to the map or 
plan, the dedication of the spaces marked streets, alleys, public squares, 
parks, etc., becomes irrevocable. Id, 

EXCEPTIONS. 

1. What Bill of Ezokptions should Show. — A bill of exceptions should 

show that the same point presented in the appellate Court was raised in 
the Court below. StaU v. Dodson, 64. 

2. SuFFiGiBNOT OF SiTBSTiKs. — Exception to the sufficiency of sureties to an 

undertaking on appeal must be made within five days from the filing of 
the undertaking. Xetou v. X«ioi«, 209. 

3. Bill of ExcKFnoNB.— The bill of exceptions should be presented, allowed 

and 'signed at some time prior to the first day of the term next succeed- 
ing the term at which the cause was determined. Hcleomb v. Ttalj 352. 

EXECUTION. 

Mechanic's Lisn. — ^When judgment is rendered to enforce a mechanic's lien, 
execution may issue thereon to sell the premises. KtndaU ▼. McFar^ 
land, 292. 

EXHIBIT. 
Bee Ce^tificatb. 2, 3. 

■ 

FINDINGS OP PACT. 
See Vkbdict, 2, 3. 

FORFEITUEE. 

Pbopbbtt im Tbitst— Gbamtob*s Intebbst m. — A grantor of property in 
trust for a specific purpose retains such an interest therein as entitles 
him in equity to insist on a specific execution of the trust; but a diver- 
sion of trust property by a trustee from the purpose for which it was 
granted does not operate as a forfeiture of the property or cause it to 
revert to the donor. Bybee ▼. SummerSy 352. 

FUND. 

1. Law must Cbbatb, Whxn. — Every law that imposes or authorizes a tax must 

create a fund unless a fund already exists, into which the tax is to be 
paid. Brown y. FUiachner {per JJptoTi, J., disaenting), 182. 

2. Idbm. — When a statute provides that the State shall pay for particular ser- 

vices, if there is no special requirement that the daim shall be paid out 
of a particular or special fund, it will be payable out of the general fund. 
Id. 

HIGHWAY. 

See BoADS. 
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indemnity. 

See Bond. 

INDICTMENT. 

1. FoRH OF Imdictmint.— The form of indictment referred to in $ 71 of the 

Criminal Code is sufficient. State t. Dodson, 64. 

2. Against Ovtiokb fob tahno Iixeoaij Compensation. — Where the statute 

makes it a criminal offense ''willfally and knowingly to charge, take or 
receiye any fee or compensation, other than that authorized or permitted 
by law, for any official serTice or dnty performed " by an officer, the in- 
dictment should show for what service or duty the charge was made or 
the money taken. State y. Packard, 157. 

3. Against Ovxtgbb vob Fsloniouslt beosiyino Monbt vob Salabt.— An 

indictment under $ 636 of the Criminal Code, charging the defendant 
with haying receiyed two hundred and fifty dollars feloniously for the 
payment of the amount of salary due him, should state the length of 
time the salary was unpaid, or otherwise designate the service or duty 
charged for. State y. Perham, 188. 

4. Indiotmsnt. — It is not the intention of the Code to abolish or dispense 

with any of the essential requirements of an indictment as sanctioned 
by the wisdom and experience of the past, and determined by the well- 
established rules of sound reason. None of the substantial elements of 
a good indictment, as tested by the long-established principles of crim- 
inal jurisprudence, are ignored by our statute. State y. Dougherty et al„ 
200. 

6. Idbm^Dbsobiption of Acts Constitutino thb Cbimb. — ^The indictment 
should contain such a specification of acts and descriptive circumstances 
as will upon its face fix and determine the identity of the offense, and 
enable the Court, by an inspection of the record alone, to determine 
whether, admitting the truth of the specific acts charged, a thing has 
been done which is forbidden by law. Id, 

6. Chabgb need not bb in Wbtting. — ^Where a defendant is brought before 

a committing magistrate on a charge of felony, it is not essential to the 
jurisdiction that the charge should be in writing. Hannah y. Wells, 
249. 

7. Mayhem. — Any offense made punishable by $ 527 of the Criminal Code 

may be denominated mayhem in indictments. State v. Vowels, 324. 

INJURY. 

1. When Employee cannot Bkooveb fob. — A person employed to work 

with or around dangerous machinery, is bound to exercise his thinking 
faculties and give careful attention as to how he passes around it; and if 
he fail to do so, and is injured in consequence, he is guilty of contribu- 
tory negligence, which will prevent his recovery for such injury. Stone 
y. Oregon CUy Mfg. Co., 52. 

2. Employee takbb the Bisk incident to his Employment.— If an em- 

ployee works with or near machinery which is unsafe, and from which 
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he is liable to snstain injury by reason of its condition, he takes the 
risk incident to the employment, and cannot maintain an action against 
his employer for injuries snstained by reason of the defective condition 
of the machinery. Id, 

INSTRUCTIONS. 

1. TrxLE TO Pboprbtt — When a Qctbstion fob the Jitbt. — In an action 

against a sheriff for failing and refusing to levy upon property sold by 
the judgment-debtor prior to the execution, and remaining in his pos- 
session, the Court instructed the jury that the title to the property so 
sold was in the judgment-debtor, and that such property vaa subject to 
the execution: Heldt that the instruction was error. It should have been 
left to the determination of the jury whether the sale was made in good 
faith or not. Moore y. Floyd d cU., 101. 

2. Action fob Goods Sold and Dbliybbed. — ^Where issue is joined on the 

merits in an action for goods sold and delivered, it is error to instruct 
that if the plaintiff had sold the demand before the commencement of 
the action, he cannot recover. Derkeny t. BelJUs, 258. 

INTENDMENTS. 

iHTENDMiim m Fatob of the Judgment. — Eyery intendment is in favor of 
the regularity and correctness of a judgment of a Court having jurisdic- 
tion. FuUon V. Earhart, 62. 

INTERLOCUTORY ORDER. 

pABTinoN. — In a suit for partition of real estate, the order or decree of the 
Court directing the partition or the sale of the premises without further 
proceedings, is not a final decree, but only an interlocutory order, and 
is not notice to parties and their privies, etc., under the provisions of 
( 15, p. 154 of the Statutes of 1855. Bybee v. Swnmers, 354. 

IRREGULARITIES. 

Ibbeoulabities teat oo to the JuBisDionoN. — ^The rule that a judgment 
should not be reversed for errors not affecting a substantial right, does 
not apply to irregularities that go to the jurisdiction of the Court. Jolms 
▼. Marion County, 46. 

JUDGMENT. 

1. Intendments ABE in Favob of the JuDoifENT.— Every intendment is in 

favor of the regularity and correctnesi of a judgment of a Court having 
jurisdiction. FuUon v. Earhari, 62. 

2. Judgment fob Want of an Akbweb. — Under the Code a judgment for 

want of an answer cannot be appealed from. Smith tt ai. v. EUendak 
MiU Co., 70. 

3. When Judgment fob Want of an Anbwbb can be taken. — A judgment 

for want of an answer can only be taken when it appears that defendant 
has been duly nerved with summona and has failed to answer the complaint 
within the time allowed by law. Id, 

4. Right to Sue upon a Judgment. — A judgment-creditor cannot claim a 

strict right to sue upon his judgment as often as he may choose, without 
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showing any necessity for snoh course. Neither the common law nor 
the practice in the yarious States, nor anything inherent in the subject, 
gives to a judgment-creditor an absolute right of action on a domestic 
judgment, unless such action is necessary in order to enable the plaintiff 
to have the full benefit of his judgment. Fitter v. Russd, 124. 

5. GoMPiiAiNT IN AN AoTioN UPON A JuDaiCENT. — ^Whcrc a judgment-creditor 

had neglected for more than one year to file a transcript of his judgment 
with the County Clerk and had thereby lost his power to levy on real 
estate, and the complaint contained no explanation of the delay: Hetd, 
not to be error to decide that the complaint did not lay a foundation for 
an action upon the judgment. Id, . 

6. Saz«b of Mobtgaqbd Pbbmisks. — ^Where a judgment was obtained in an 

action at law upon a promissory note, and a tract of land, which had 
been mortgaged to secure the note, was sold on the execution without 
foreclosure of the mortgage, and the sale had been confirmed: Held, 
that the sale is not void, and that it cannot be attacked collaterally. 
Mathews v. Eddy, 225. 

7. Appkal.*— A party cannot claim the benefit of a judgment and at the same 

time appeal from it. Mo<n^ v. Floyd, 260. 

JUDGMENT LIEN. 
See Lien, 1. 

JUDGMENT-EOLL. 

1. Should contain a Dbsobiption of Bbal Pbopbbtt, When. — When real 

property is transferred from one party to another by a decree of divorce, 
the judgment-roll should contain a description of the land transferred. 
Bamford v. Bam ford et al,, 30. 

2. Bet(7bn fobhs pabt of Judoxbnt-Boll. — The return made in obedience 

to a writ of review forms part of the judgment-roll, and is properly in- 
cluded in the transcript without a statement or bill of exceptions. Johns 
V. Marion County, 46. 

3. Beoobd. — Under the Code the record includes all the papers and pro- 

ceedings contained in the judgment-rolL Tustin v. Oaw\i, 305. 

JUDGMENT SALE. 
See Salb, 1. 

JUBISDICTION. 

1. Equtit. — Having obtained jurisdiction for one purpose, a Court of 
equity may retain it for all purposes connected with the transaction. 
Meatherly etal,y. Hadley et a/., 1. 

2. Want of Jubisdiotiom must spkgiaixt Appbab. — ^Nothing shall be in- 
tended to be out of the jurisdiction of a Superior Court, except that 
which specially appears to be so . Id. 

3. Bboobo Bbgital of JubibdiotionaIi Facts.— If the record contains a re- 
cital of the facts requisite to confer jurisdiction, it is conclusive when 
attacked collaterally. Id, 
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4l. Whbbb thb Bboobd m Silbnt as to JoBisDianoNAL Facts.— If the 
record is silent as to jurisdictional facts, they will be presumed to have 
been duly established, but such presumption may be rebutted by ex- 
trinsic evidence. Id. 

5. Whbsb waht of JuBiSDionoN Appbabs. — If it appears by the record ex- 
pressly, or by necessary implication, that the cause of action was beyond 
the jurisdiction of the Court, or that the Court proceeded without notice 
to the parties, no presumption in favor of the jurisdiction arises, and 
the judgment will be void. Id. 

6. Stbict Compliancb with thb Statutb Nbcbssabt. — When a Court of 
record seeks to acquire jurisdiction by a course specially pointed out by 
statute, a strict compliance with the statute is necessary. Id. 

7. A Pabtt m not Pbboludkd bt the Abcitals in a Dbcbbb.— A recital in a 
decree '*that notice has been given in due form of law," wiUnot pre- 
clude a party from denying the jurisdiction in a suit brought to reform 
the decree. When the decree contains a recital that due service was 
made and the return purports to set out the mode of service, and the 
mode set out is insufficient, the recital will not aid the retunl. Id. 

8. ExTBiMBiG EviDKNOB IN AiD OF THB Bbcobd. — When extrinsic evidence 
is admitted in aid of the record, the fact permitted to be proved in a sub- 
sequent proceeding is not solely that process was not in fact served, but 
that there was proof of service before the Court that rendered the de- 
cree. Id. 

9. JuBisDicTioN OF CouNTX CoxMissiONEBS.— The Act of 1868, to facilitate 
the draining of lands in certain cases, only gives to the Board of County 
Commissioners jurisdiction to locate a ditch where there is none. The 
Commissioners are not authorized to tap the ditch of an adjoining pro- 
prietor and assess damages and beneflts to such proprietor. 8eely v. 
Sebastian d al., 25. 

10. Must Show Jurisdiction. — The return should show that the tribunal 
had jurisdiction. It is a general rule that Courts of limited and general 
jurisdiction, when exerclBing a special limited power, conferred by 
statute, must show affirmatively that jurisdiction has been acquired. 
Johns V. Marion CowUy, 46. 

11. Pbtition and Pboof of Notice Nbcbsbabt to oivb Jurisdiction. — The 
County Court is a court of record, but its general jurisdiction is to be 
deflned, regulated and limited by law. The statute prescribes its powers 
and its mode of proceeding in laying out roads. It has no power over 
the subject until the prescribed petition and proof of notice is presented. 
Id. 

12. Ibbeoulabitibs that oo to thb Jurisdiction. — ^The rule that a judgment 
should not be reversed for errors not affecting a substantial right, does 
not apply to irregularities that go to the jurisdiction of the Court. Id. 

13. Petition fob AiiTBBATiON of Boad— What must Contain. — A petition 
for the alteration of a road that does not describe the terminal points 
with certainty, is insufficient fo give the County Court jurisdiction. Id. 

14. JuBisDicTioN TO AsoBBTAiN BouNDABiEs OF Land. — ^Tho locality at which 
a lost stake was set may be ascertained as well in a court of law as by a 
suit in equity. Lewis v. Lewis, 177. 
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15. OouNTT GouBT. — ^Tho Oonnty Court is prsotically and essentially a court 
of special and limited jarisdiotion. State ▼. Officer, 180. 

16. What Beoobd should Show. — The recbrd of the County Court should 
show affirmatively that it had jurisdiction of the person and subject- 
matter affected by its proceedings. Id, 

17. What Bboobd Insuffioient. — A record of the County Court, made in 
the matter of the location of a county road, which reads, ** The bond 
and proof of posting notices haying been made to the satisfaction of the 
Court/' etc., is insufficient to show that the Court had acquired juris- 
diction of the persons of parties whose rights might be affected by the 
location of such road. Id. 

18. PowEB OF THE Leoisultitbb. — The Legislature had the power to confer 
upon the Police Judge of the city of Portland the jurisdiction and au- 
thority of a Justice of the Peace within the limits of said city, but it had 
no power to limit that jurisdiction to criminal cases. State ▼. Tfl/ey, 
185. 

19. JCTBISDIOTION OF PoLIGB JuDOB WHEN A.OTINO AS A JuSTIOE. — ^Thc juris- 
diction and authority of the Police Judge, when acting as a Justice of 
the Peace, are identical with that of all other Justices of the Peace, and 
extend alike to civil and criminal cases. Id, 

20. Chabob NEto MOT be in WBinNa. — Where a defendant is brought 
before a committing magistrate on a charge of felony, it is not essential 
to the jurisdiction that the charge should be in writing. Hannah ▼. 

WeUs, 249. 

21. CoasT OF Equitt wilIj Intebposb, Week. — Mere mental weakness, or 
inadequacy of consideration standing alone, will not warrant the inter- 
ference of a Court of equity in ordinary oases; but where both these 
elements are present, equity will take jurisdiction. ScoviU ▼. Barney, 
288. 

22. CouNTT CotTBTS — The Constitution of this State provides that County 
Courts shall be courts of record having general jurisdiction, to be de- 
fined and limited by law; and the Legislature having given them ex- 
clusive and original jurisdiction in all matters pertaining to Probate 
Courts: Held, that County Courts, in exercising judicial powers in 
such business, should be regarded as courts of general and superior 
jurisdiction. Tusiin v. Gaunt, 305. 

23. When Want of Jubisdiotion will Afpbab. — When the record recites 
what was done, and the facts so recited are not sufficient to give the 
Court jurisdiction, a want of jurisdiction will appear upon the face upon 
the record. Id, 

24. When Want of, Appeabs.— When want of jurisdiction appears, it is the 
duty of the Court at any stage of the proceeding, on its own motion, to 
refuse to proceed further. Evans v. Christian, 375. 

See Municipal Cobpobation, 1. 

JUBY. 

1. JuBT ABB Pbesuxed TO FiND.— The jury are presumed to find every 
material allegation in the complaint in favor of the plaintiff, where a 
general verdict has been rendered in his favor in the Court below. 
Torrence v. Stnmg, 39. 
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2. Instbuctions. — In an action against a sheriff for failing and refusing to 
levy upon property sold by the jadgment-debtor prior to the execution , 
and remaining in his possession, the Court instructed the jury that the 
title to the property so sold was in the judgment-debtor, and that such 
property was subject to the execution: Hddt that the instruction was 
error. It should have been left to the determination of the jury whether 
the sale was made in good faith or not. Moore ▼. Floyd et al,, 101. 

JUSTICE'S COURT. 
See LiSN, 1. 

LANDS. 
See Desobnt. 

LEGISLATURE. 

1. Lboislatiyb Powbb, Dblboation of. — The Legislature cannot delegate 

the power to legislate, unless it be in the specified exceptional case of 
creating municipal corporations. Braicn ▼. Fleischnar {per Upton, J., 
dhaeniing), 132. 

2. Powbb of thb Lboislatubb.— The Legislature had the. power to confer 

upon the Police Judge of the city of Portland the jurisdiction and au- 
thority of a Justice of the Peace within the limits of said city, but it 
had no power to limit that jurisdiction to criminal oases. &taU v. Wiley ^ 

LIABILITY. 
See Ehplotbb; EicpiiOXKB. 

LIEN. 

1. JuDoxBMT IN Jubtigb's Coubt MAT BBOOXB A LiBN, How. — ^Where a judg- 

ment was obtained before a Justice of the Peace for more than ten dol- 
lars, exclusive of cost, under the statutes of 1856, it was necessary to 
file a certified transcript of such judgment in the office of the Clerk of the 
District Court in the county where the judgment was rendered, in order 
to acquire a judgment-lien upon real estate. Filing a mer§ ahstraot of 
such judgment is a failure to meet the requirements of (he statute. 
Dearborn v. PaUon €lal.,bS. 

2. Mbghakio's Libn AasiaNABLB. — Although the right to perfect a lien by 

filing notice, under the Act concerning liens of mechanics, is a privilege 
to be exercised by the person performing the labor or furnishing the 
materials, when the lien is perfected it is assignable. Brown ▼. Har- 
per, 89. 

3. Meohamio's Likh. — When judgment is rendered to enforce a mechanic's 

lien, an execution may be issued thereon to seU the premises. KendaU 
V. McFarland, 293. 

4t, Idbx. — ^Under the statute mechanics' liens have precedence over all 
other liens after the commencement of the building; but the statute 
must be strictly complied with in order to secure such precedence. Id, 
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5. Idem. — In an action to enforce such liens it Bbonld appear when the 

building was commenced, to enable the Conrt to determine when the 
liens attached. Id. 

6. Idem. — If it nowhere appears in the judgment-roll when the liens at- 

tached to the building, the judgment would operate as a lien upon the 
premises as an ordinary judgment from the time it was docketed. 2id. 

LIMITATIONS. 

1. Statutb of Limttations. — A payment by an attorney of the principal or 

interest on demands collected by him for his client prevents the operation 
of the Statute of Limitations to bar the client's right of action against 
such attorney for collections retained by him. Torrence ▼. Strong, 39. 

2. Absknoe of Mobtqaoob from the State. — ^The absence of a mortgagor 

from the State will not prevent the Statute of Limitations from running 
on the mortgagee's right to foreclose. Equity acts by analogy to the 
rules of law. A suit of foreclosure is in effect a proceeding in rem. 
lliere is no analogy in the application of the Statute of Limitations be- 
tween such a proceeding and actions at law. Anderaon t. Baxkr, 105. 

3. pATMBin*~WHAT 18, TO TAKE A SiTIT OUT OF THE STATUTE OF LIMITATIONS. 

— ^A payment by operation of law, or acknowledged by the creditor on 
account of an equitable set-off or counter-claim, which the debtor might 
insist upon, but which he has never claimed to have applied as such, is 
not such a payment as will operate to prevent the Statute of Limitations 
from running. Id, 

4. MoBTOAQE. — The defendant and her co-obligor executed a mortgage to 
secure payment of their joint note, and suit was commenced to foreclose 
the mortgage more than ten years after the note fell due; within the ten 
years part payment had been made on the note by the administrator of 
the defendant's co-obligor: Held, that the suit was not barred by the 
Statute of Limitations. Sutherlin v. Roberis, 378. 

6. Idem. — By $ 26 of the Civil Code, the fact of part payment is made the 
test for ascertaining whether the action or suit is barred by the Statute 
of Limitations, and if it is not barred, the action may be founded on 
the original promise. Id, 

6. Idem— Who mat mass Payment to taxb Oase out of Statute. — Where 
part payment is made upon an existing contract of the kind specified in 
$ 25, the creditor retains the right to sue on the original contract, with- 
out regard to the theory of a new promise, during the period prescribed, 
counting from the time of payment, and any person who could be com- 
pelled to pay is competent to make the payment. Id, 

LIS PENDENS. 

Suit fob Pabtition. — ^To bind innocent purchasers for a valuable con- 
sideration by the proceedings in the suit for partition, under the doc- 
trine of lis pendens, the cause should be prosecuted with reasonable dis- 
patch. A suspension of proceedings for more than five years would be 
an unreasonable delay. Bybee v. Stanmere, 364. 
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MAGHINEBY. 

Dbfbotb ih — ^Whkn EicPLOTiB Liable fob. — An employer who provides ma- 
chinery and controls ita operations, mnst see that it is suitable; and if 
an injury to the workmen happen by reason of defect unknown to the 
latter, and which the employer by use of ordinary care ooald have cured, 
such employer is liable for the injury. JSioM v. Ore^fon City Mfg, Co,, 52. 

MANDAMUS. 

1. Weft of, is the Pbopbb Bbmbdt, When.— The writ of mandamus is the 

proper remedy to compel the incumbent of an office to deliver to his 
successor the appurtenances, etc., thereof. Warner ▼. Myers, 72. 

2. Idem. — The proceeding under the writ cannot be used as a means of 

determining the ultimate rights of the parties to the office. Id. 

3. What mat be Imquibei) nnco undbb the Wbit. — The principal fact to be 

ascertained is, to whom did the Board of Canvassers award the certificate 
of election ? It being the duty of the Board to determine this question 
in the first instance, the correctness of its decision cannot be inquired 
into in this form of proceeding. Its decision, although erroneous in 
point of law or fact, must stand until reversed or set aside by a com- 
petent tribunal and in a proceeding where its correctness may be in- 
quired into. Id, 

MABBIED WOMEN. 

1. Beal Pbopebtt of Mabbied Women — Spbgifio Prbfobmance Against. — 

A specific performance will not be decreed by a Court of equity to com- 
pel a married woman to convey her real property upon a contract or 
covenant executed by her and her husband for that purpose during 
coverture. Frarey v. Wheeler eicU,, 190. 

2. Idem. — But where a married woman, during coverture, joins with her hus- 

band in a covenant to convey her real property, and the covenantee ad- 
vances money to the wife on the contract, or, with her assent, enters into 
the possession of the premises, and makes permanent improvements 
thereon, the money so advanced, and the value of such improvements 
(less the value of the use of such premises), will be decreed to be a 
charge upon such land until paid. Courts in protecting the rights of 
married women should not go so far as to encourage the perpetration of 
fraud by them. Id. 

3. Donation Law — Biohtb of Mabbied Women undeb. — L. took up two hun- 

dred and sixty-three and fifty-three one hundredths acres of land under 
$ 4 of the Donation Law, and, being married at the time, held that his 
wife was entitled to have one-half thereof set apart to her. The right 
of the wife in no way depends upon the number of acres in the claim. 
JeUe V. Picard, 296. 

MAYHEM. 

What mat be denominated Mathem. — Any o£fense made punishable by 
$527 of the Criminal Code may be denominated mayhem in indict- 
ments. State V. Vovoels, 324. 
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MECHANIC. 

1. LiSN OF, AssiONABLS. — Although the right to perfect alien by filing notice, 

under the Act concerning Uens of mechanics, is a privilege to be exer- 
cised by the person performing the labor or furnishing the materials, 
vhen the lien is perfected it is assignable. Brown y. Harper e( a/., 89. 

2. Mkghanio's Liek. — When judgment is rendered to enforce a mechanic's 

lien, an execution may be issued thereon to sell the premises. KendoU 
V. McFarlandy 293. 

3. Idem. — Under the statute, mechanics' liens have precedence over all 

other liens after the commencement of the building; but the statute 
must be strictly complied with in order to secure such precedence. Id. 

4. Idkic. — In an action to enforce such liens it should appear when the 

building was commenced, to enable the Court to determine when the 
liens attached. Id. 

5. Idem. — If it nowhere appears in the judgment-roll when the Uens at- 

tached to the building, the judgment would operate as a lien upon the 
premises as an ordinary judgment from the time it was docketed. Id, 

MINOB. 

LxABiLirT OF ▲ Pabknt on Contbaots of his Minob Child. — In general a 
father is not liable on a contract made by his minor child, even for 
necessaries furnished, unless an actual authority is proved, or the 
circumstances be sufftcient to imply one. Carney v. Barrett^ 171. 

MISTAKE. 

EviDBNCB. — ^Unless the evidence shows the alleged mistake clearly and satis- 
factorily, it is not sufficient to establish cause for the correction of a 
deed. Lewis v. Xeto», 177. 

MORTGAGE. 

1 Burr TO Fobbolosb is not fob thk Dbtbbminatioh of ant Bight ob 
Claim to ob Imtbbist in Bbal Pbopbbtt. — A suit to foreclose a mort- 
gage is not for the determination of any right or claim to or interest 
in real property, within the meaning of $ 378 of the Civil Code. It is 
the mere collection of a debt charged npon specific property by resort- 
ing to the property as a means of satisfying it. Anderatm v. jScucfor, 106. 

2. Statuti of Limitations. — The absence of a mortgagor from the State will 

not prevent the Statute of Limitations from running on the mortgagee's 
right to foreclose. Equity acts by analogy to the rules of law. A suit 
of foreclosure is in effect a proceeding in rem. There is no analogy in 
the application of the Statute of Limitations between such a proceeding 
and actions at law. Id. 

3. Effect of Possebbion. — A mortgagee or his assignee in possession occu- 

pies a position, in a suit to foreclose, no more favorable than if out of 
possession. Id. 

4. Possession of Mobtgaobb. — A mortgagee who obtains possession of mort- 

gaged premises with the assent of the mortgagor, after default of the 
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latter, may retain snch possession until payment of the mortgage debt. 
Sach possession is a good defense against an action of ejectment brought 
by the mortgagor so long as the mortgage debt remains unpaid. Roberis 
Y. Sutherlin, 219. 

See AssiONMKNT, 2. 

MOTION. 

When Drfknsi mat bi Stbioksn Out. — When a defense is set forth in 
proper form, containing facts within itself sufficient to constitute a de- 
fense, it cannot be demurred out. It may, if false, be stricken out on 
motion. Torrence ▼. Strong , 39. 

• MUNICIPAL CORPOBATION. 

1. JlTBISDIcnoN OF MlTNIOIPAIi GOBPOBATIONB TO TRT QcTKSTIONS OF GONTKST 

FOB McmiciPAii Office.— The city of Goryallis is not inyested by its 
charter with authority to hear and determine a contest for a city office. 
The right to try a contest for a municipal office does not follow by neces- 
sary implication from the right to provide for the election of city officers. 
Neither does such right follow from the general authority tp provide by- 
laws and ordinances, not inconsistent with the laws of the United States 
or of this State, to carry into effect the provisions of its charter. Rob- 
ertson V. Ghrotses et oZ., 210. 

2. CoKsTBUcnoN. — The statutes creating municipal corporations are to be 
strictly construed against such corporation. Id, 

NEGLIGENCE. 

CoNTBiBUTOBT NsauoENCK. — ^A persou employed to work with or around 
dangerous machinery, is bound to exercise his thinking faoulties and 
give capful attention as to how he passes around it; and if he fail to do 
so, and is injured in consequence, he is guilty of contributory negli- 
gence, which will prevent his recovery for such injury. Stone w, Ore- 
gon cup Mfg. Co., 52. 

NOTICE. 

1. Pboof of, in LocATiMa BoADS. — ^The County Court has no power to lay 

out roads until the petition and proof of notice prescribed by statute are 
presented. Johns v. Marion County, 46» 

2. AppBAif FBOM A Dbobrb. — The notice of appeal from a decree need not 

specify the grounds of error. Lewis v. Leteis, 209. 

3. Attention of Pubohaseb. — ^Whatever is sufficient to direct the attention 

of a purchaser to the prior rights and equities of third persons, so as to 
put him on inquiry into ascertaining their nature, operates as notice. 
Bohlman v. Coffin, 313. 

4. Idem. — Actual and unequivocal possession is notice. Id. 

5 . iMPiiiRD Notice. — Notice should, with rare exceptions, be implied where 

one is shown to have such knowledge as would superinduce further in- 
quiry in an honest, consoientious man. Carter v. The City of Partiand, 
340. 
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OFFICE. 

1. Mandamxts. — The writ of mandamus is the proper remedy to compel the 

inoumbent of an office to deliver to his sncoessor the appurtenances, 
etc., thereof. Warner r, Myers, 72. 

2. Idbm. — ^The proceeding under the writ cannot be used as a means of de- 

termining the ultimate rights of the parties to the office. Id. 

3. What mat bb Inquibid wto undbb thb Wbit. — The principal fact to 

be ascertained is, to whom did the Board of Canvassers award the cer- 
tificate of election? It being the duty of the Board to determine this 
question in the first instance, the correctness of its decision cannot be in- 
quired into in this form of proceeding. Its decision, although errone- 
ous in point of law or fact, must stand until reversed or set aside by a 
competent tribunal and in a proceeding where its correctness may be 
inquired into. Id, 

4. JuBisDicnoN OF MuNioiPAii Cobpobations to tbt Questions of Contest 

FOB MuNiGiPAii Office. — The city of Corvallis is not invested by its 
charter with authority to hear and determine a contest for a city office. 
The right to try a contest for a municipal office does not follow by neces- 
sary implication from the right to provide for the election of city officers. 
Neither does such right follow from the general authority to provide by- 
laws and ordinances, not inconsistent with the laws of the United States 
or of this State, to carry into effect the provisions of its charter. Rob- 
ertaon v. Groves et dL, 210. 

ONUS PROBANDI. 
See BuBDBN of Pboof. 

ORDEB. 

CoNFiBMiNO Shebiff's 8ai<e. — An order of Court, confirming a sheriff's 
sale on execution, may be regarded as a final adjudication touching the 
regularity of all proceedings taken in the execution of final process. 
Mathews v. Eddy, 225. 

See Inteblooutobt Obdbb, 1. 

PARENT. 

Liabilitt of a Pabent on Contbaoib of his Minob Child.— In general a 
father is not liable on a contract made by his minor child, even for neces- 
saries furnished, unless an actual authority is proved, or the circum- 
stances be sufficient to imply one. Carney v. Barrett, 171. 

PARTIES TO ACTION. 

1. Administbatob — Auteobitt to Site. — An administrator has no authority 

to institute a suit to set aside a conveyance of real estate made by his 
decedent in his lifetime, without leave first had and obtained from the 
County Court or Judge thereof. King v. Boyd, 326. 

2. Idem — ^Rioht to Possession of Real Estate of Decedent. — ^The right 

of an administrator to the possession of the real estate of his decedent 
is temporary, and is limited to the purposes of administration. It would 
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be an uusafe rule to allow an administrator of an estate upon his own 
motion and without any showing of a necessity therefor, for the pur- 
poses of administration, to engage in litigation concerning the title to 
the realty of an estate. In snch cases the heirs at law are the real parties 
in interest, and should be allowed to control such litigation. Id, 

PABTITION. 

1. Iktbhlocutobt Obdkb. — In a suit for partition of real estate, the order 

or decree of the Court directing the partition or the sale of the premises 
without further proceedings, is not a final decree, but only an interlocu- 
tory order, and is not notice to parties and their priTies, etc., under the 
provisions of $ 15, p. 154, of the Statutes of 1855. Byhee y. Summers, 
35i. 

2. Lib Pkndbmb. — To bind innocent purchasers for a valuable consideration 

by the proceedings in the suit for partition, under the doctrine of lis 
pendens, the cause should be prosecuted with reasonable dispatch. A 
suspension of proceedings for more than five years would be an unrea- 
sonable delay. Id. 

PAYMENT. 

1. Statute of Limitations. — A payment by an attorney of the principal or 

interest on demands collected by him for his client prevents the opera- 
tion of the Statute of Limitations to bar the client's right of action 
against such attorney for collections retained by him. Torrtnee ▼. 
Strong, 39. 

2. What is, to takb a Suit out of the Statute of LntiTATioEB. — ^A pay- 

ment by operation of law, or acknowledged by the creditor on account 
of an equitable set-off or counter-claim, which the debtor might insist 
upon, but which he has never claimed to have applied as such, is not 
such a payment as will operate to prevent the Statute of Limitations 
from running. Anderson v. Baxter, 105. 

3. Who mat make Payment to take Case out of Statute. — Where part 

payment is made upon an existing contract of the kind specified in $ 25 
(Civil Code) the creditor retains the right to sue on the original con- 
tract, without regard to the theory of a new promise, during the period 
prescribed, counting from the time of payment, and any person who 
oould be compelled to pay is competent to make the payment. SutK- 
erlm v. Roberts, 378. 

PETITION. 

1. BoADS. — The County Court has no power to locate roads until the petition 

and proof of notice, prescribed by statute, is presented. Johns v. Marion 
County, 46. 

2. Must besgbibb Tebminal Points. — ^A petition for the alteration of a road 

that does not describe the terminal points with certainty, is inBufflcient 
to give the County Court jurisdiction. Jd, 

PLEADING. 

1. Faube Dkfekse. — When a defense is set forth in proper form, containing 
facts within itself sufficient to constitute a defense, it cannot be de- 
murred out. It may, if false, be stricken out on motion. Torrenos v. 
Strong, 39. 
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2. SuTnczBNT Answxb. — ^If an answer puts in issn he material facts it is 
soffioient. Fortn t. Deaiey, 92. 

3. Stbikino OtTT AH Ambwbb. — To justify striking out an answer as false 
and therefore sham, it must be obviously false or false in fact and 
pleaded in bad faith. Id. 

4. Sham Amswsbs^— Sham answers are such as are good in form, bnt false 
in fact and pleaded in bad faith. Jd. 

6. YAOXJKJSfESB nv PLKADiNa. — Mere vagiieness in pleading must be corrected 
by amendment and not visited by judgment Id, 

6. ScTFFicixNcnr of a Dbiral. — ^Where in an action for the recovery of dam- 
ages, the defendant pleads accord and satisfaction, and the replication 
denies that ** in consideration of the payment of seventy-fLve dollars, or 
any other sum and the surgeon's fee," mentioned in the answer, the 
plaintiffs ** accepted the same in full satisfaction and discharge of the 
damages," etc. : HMf that while this is an admission of the payments, 
it is a denial of their acceptance in discharge of the damages claimed, 
and, therefore, a sufficient denial of the settlement set up in the answer. 
0*Riley v. WUaan, 96. 

7. Dekiau of Yai<ub. — A denial that property sued for is of the exact yalne 
alleged in the oomplaint is an admission of any less value. SeoviU y. 
Barney, 288. 

8. Idem — CoNJUNonrB Dikiaub.— Facts stated oonjunctiyely in a oomplaint 
should not be denied in the answer as a whole, as conjunctively stated, 
bat should be disjunctively denied in order to raise an issue. Id» 

9. Fboof Cannot add to, Whkiy. — Proof cannot add to the force of an un- 
disputed allegation of the pleading, where the pleading points out a 
particular mode of service; if the mode pointed out falls short of due 
service, proof s cannot aid the allegation. Heatkerlyet al, v. Badley et oZ, 1. 

10. SuTTOBS MAT pBESBMT ANT Caubb OF SuiT. — ^Thc Godc by dispensing with 
the classification of bills, has not taken away the right of suitors to 
present any cause of suit that formerly could be presented by any form 
of bill. Id. 

11. Amending Pleadings. — Discretion in regard to amending pleadings is 
in the Circuit Court. Bamford ▼. Bamford el aZ., 30. 

See CoMFiiAiNT, 2, 3. 
POLICE JUDGE. 

4 

1. PowEB OF Lbgislatube TO LiMiT THE JuBisDiOTiON OF. — The Legislature 

had the power to confer upon the Police Judge of the city of Portland 
the jurisdiction of a Justice of the Peace within said city, but it had no 
power to limit that jurisdiction to criminal cases. 8UiU v. TTi/ey, 184. 

2. JuBiSDicnoN OF Police Judge when Acting as a Justice. — The juris- 

diction ig^ authority of the Police Judge, when acting as a Justice of 
the Peace, are identical with that of all other Justices of the Peace, and 
expend alike to civil and criminal oases, id. 

Vol. IV.— 28 
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POSSESSION. 

1. Effect of, bt MoBTaAois. — A mortgagee or his assignee in possession 

occupies a position, in a suit to foreclose, no more favorable than if out 
of possession. Anderson y. Baxter, 105. 

2. MoBTOAOifl IN Possession. — A mortgagee who obtains possession of 

mortgaged premises with the assent of the mortgagor, after default of 
the latter, may retain such possession until payment of the mortgage 
debt. Such possession is a good defense against an action of ejectment 
brought by the mortgagor so long as the mortgage debt remains unpaid. 
Boberta v. Sviherlin, 219. 

8. NonoE.-- Whatever is sufficient to direct the attention of a purchaser to 
the prior rights and equities of third persons, so as to put him on in- 
quiry into ascertaining their nature, operates as notice. BohlnumY. 
Coffin, 313. 

4. Idem. — ^Actual and unequivocal possession is notice. Id, 

See Adminibtsatoe, 2. 

PRACTICE. 

1. Issues Concebnino Pbopbbtt in l Bxttt fob Ditoboe. — Although a Court 
may first pass upon the question of granting or denying the divorce and 
afterwards inyestigate and determine the issues concerning property, the 
subsequent investigation must be had in the same suit. Bamford v. 
Bamford et oU., 30. 

2. Cause of Suit undbb the Code. — ^Although the classification of bills has 
been dispensed with by the Code, yet suitors may present any cause of 
suit that formerly could be presented by any form of bill. Heaiherly 
d aX, y. Hadky ei ai,, 1. 

3. Pboof oannot Aid an Allegation of SEByicE. — Where the pleading 
points out a particular mode of service, if the mode pointed out falls 
short of due service, proofs cannot aid the allegation. Id. 

4. LEAyE TO Pebfegt Appkal. — It is too late to apply for leave to perfect 
the appeal after the motion to dismiss is brought on for hearing. Cross 
y. ChichesUr, 114 

5. Affidavits should be Filed, When. — Affldayits to be read in support 
of the cross motion should be filed before the motion is brought on for 
hearing. Id, 

6. Cost-Bill. — In taxing costs the practice requires a cost-bill or statement 
of disbursements, which must state the items separately, specifying the 
amount of each item and for what the expense Lb incurred, and it must 
be yerified. Id, 

7. Idem — Yebifioation. — Such verification is sufficient, if the parfy de- 
poses that the items of the bill or statement are correct as the deponent 
verily believes, and that the liability has been necessarily incurred. Id. 

8. Objection to Cost-Bill. — The written objection to the bill need not be 
on oath, but it must point out particularly the errors in the bill. Id, 

9. BECEiyiNo Yebdiot. — It is error to receiye the yerdict of a jury in the 
absence of the defendant where the crime charged is a felony. State y. 
Sports, 198. 
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10. ExTBiNSio Eyidrvcb in Aid of the Bboobd. — When eztrinsio eyidence 
is admitted in aid of the record, the fact permitted to be proved in a 
subsequent proceeding is not solely that process was in fact served, but 
that there was proof of service before the Ck)urt that rendered the decree. 
Heathaiy et al. t. Badley etal.,2, 

11. DsFENSB — ^When 0A.MV0T BK Demubbkd TO. — When a defense is set 
forth in proper form, containing facts within itself sufficient to consti- 
tute a defense, it cannot be demurred out. It may, if false, be stricken 
out on motion. Torrenee v. Strong, 39. 

See Ybbdiot, 

PRE-EMPTION. 

GouxmBs OANKOT Pbb-empt Lajvd in this State ttndbb the Act of Conobiss 
OF Mat 26th, 1824.— The Act of Congress of May 26th, 1824, ** granting 
to the counties or parishes of each State or Territory of the United 
States, in which the public lands are situated, the right of pre-emption 
to a quarter section of land for seats of justice in the same," was never 
in force in this State. Neither was the Town-site Act of May 23d, 1844, 
in force in this State prior to July 14th, 1854. Whiilow v. Reese, 335. 

PKESUMPTION. 

1. JuBT ABB Pbesuxed TO FiND. — The jury are presumed to find every ma- 

terial allegation in the complaint in favor of the plaintiff where a general 
verdict has been rendered in his favor in the court below. Torrence v. 
Strong, 89. 

2. £vn>BNCB Pbesumed. — The law will presume there was evidence to sup- 

port a finding unless the contrary affix matively appears. Fulton v. Ear- 
hart, 62. 

3. When Offices has failed to Levt. — When a sheriff neglects to return 

an execution within the time required by law, or to levy upon property 
as commanded in the writ, it will be presumed that the plaintiff in the 
execution has suffered the loss of his debt, until the contrary is shown 
by the officer, upon whom the burden of proof rests. Moore v. Floyd, 
101. 

4. State Tbeasubeb is Pbesumed to snow what Appbopbiations have been 

Made. — The State Treasurer is presumed to know what appropriations 
have been made, and he has no right to pay warrants unless drawn 
upon some specific fund, except when a claim is authorized by law to 
be paid out of a general contingent appropriation, he may pay the same 
upon the warrant of the Secretary. £roum v. FUiachner, 132. 

5. Countz Goubtb. — Whenever the proceedings and judgments of County 

Courts come in question collaterally, they are entitled to all the legal 
presumptions pertaining to the records of Courts of superior jurisdic- 
tion. TvsUn ▼. Gaunt, 305. 

6. PBocBEDiNas IN CooNT7 CouBT— How IMPEACHED. — The proceedings and 

judgments of County Courts in probate matters import absolute verity, 
and whenever they come in question collaterally cannot be impeached by 
evidence aiiunde the record; but may be impeached by evidence appear- 
ing upon the face of the record showing a want of jurisdiction in the 
Court. Id, 
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7. When thb Beoobd is Silent.— Legal presumptions do not oome to the 
aid of the record, except as to facts touching which the record is silent. 
When the record is silent as to what was done, it will he presumed that 
what ought to have heen done was not only done, but rightly done. If 
appellant was a minor, and had no guardian when the order of sale was 
made, it was the duty of the Court to appoint one before making such 
order; but the record being silent, the law presumes the Court did its 
duty. No evidence aliunde the record will be admitted to impeach the 
proceedings and orders of a Court of general and superior jurisdiction. 
Id. 

8. EVSBT ElLLINO OF A HuMAN BrINO IS PBESUICSD TO Bl UnLAWTUL. — 

Every killing of a human being is presumed to be unlawful. The 
words *' shooting and killing" describe a crime generally, and, in an 
undertaking, in a criminal proceeding, are a sufficient description of the 
crime charged to create a liability against the sureties thereon. Han- 
nah V. WeUa {per Me Arthur, J,, dissenUr^), 249. 

PRIVATE C0BP0BATI0N8. 
See CoBPOBATioNS, 1, 2, 3, 4. 

PBOOF. 

1. Cannot Add to an Undibputed AUiROATioN. — Proof cannot add to the 

force of an undisputed allegation of the pleading. Heatherly et al,Y. 
Hadley et al,,l. 

2. Pboof of Skbvick — ^Whbbk Madb. — Proof of service must be made in the 

Court in which the process is returnable. Id, 

3. ExTBiNSio EviDBNGB IN AiD OF THB Bboobd. — When extrinsic evidence is 

admitted in aid of the record, the fact permitted to be proved in a sub- 
sequent proceeding is not solely that process was in fact served, but that 
there was proof of service before the Court that rendered the decree. 
Id. , 

4. Bubden of Pboof. — When a sheriff neglects to return an execution within 

the time required by law, or to levy upon property as commanded in 
the writ) it ^11 be presumed that the plaintiff in the execution has suf- 
fered the loss of his debt, until the contrary is shown by the officer, 
upon whom the burden of proof rests. Moore v. Floyd, 101. 

5. BuRDBN OF Pboof. — In an action to recover real estate, where plaint- 

iffs allege title in themselves, and tbis allegation is denied in the answer 
of the defendant, the onus probandi is upon the plaintiffs to show title 
in themselves. Farley v. Parker, 269. 

PBOPEBTY. 

1. Not Aitected by a Dbcbbb of Divobob, When. — ^Where the complaint 

in a suit for divorce contains no allegations concerning property, and 
the decree is silent on the subject, the party at whose prayer the decree 
is granted does not acquire either a legal or equitable right to the prop- 
erty of the adverse party by the decree, Bamford v. Bamford ei al», 30. 

2. IssuKS CoNCEBNiNG, IN DivoBOB SuiT. — Although a Court may first pass 

upon the question of granting or denying the divorce and afterwards in- 
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▼estigate and determine the issaes concerning property, the snbeeqnent 
investigation mast be had in the same suit. Id, 

PUECHASER. 

1. At Sale of Dibquaufikd Admikistbatob. — One who pnrchases land at a 

sale by an administrator who has been thns disqualified, ^ithoat knowl- 
edge of his disqnaliflcation, will be entitled to relief in eqnity. Levy y. 
BUey, 392. 

2. Appeal — Right of bt Pubchaseb at Aduhostbatob's Salb. — A purcha-ser 

nnder an order of the Gonnty Court to sell land of a decedent, has no 
right of appeal from such order, although it should be obtained by an 
improper party, unless such purchaser should be (an heir or deyisee of 
such decedent) a party required by statute to be made a party to such 
proceeding; neither has such purchaser any right of appeal under the 
statute from an order of confirmation of such sale. Id, 

BEAL PROPERTY. 

1. JuDOMXNT-RoLL SHOULD CONTAIN A Drsgbiption. — ^Whou real property is 

transferred from one party to another by a decree granting a diyorce, 
the judgmeni-roll should contain a description of the land transferred. 
Bamford t. Bamford et al,, 30. 

2. Mobtqagb — Sott to Fobeolosb is not fob the Detkbmination of ant 

Right ob Claim to ob Intebbst in Real Pboprbtt. — ^A suit to foreclose 
a mortgage is not for the determination of any right or claim to or in- 
terest in real property, within the meaning of $ 378 of the Civil Code. It 
is the mere collection of a debt charged upon specific property by re- 
sorting to the property as a means of satisfying it. Anderson v. Baxter, 

105. 

See Mabbibd Wombn. 

RECITALS. 
See Rbcobd. 

RECORD. 

1. Rbottal of JuBiSDionoNAii Facto. — If the record contains a recital of 

the facts requisite to confer jurisdiction, it is conclusive when attacked 
collaterally. If the record is silent as to jurisdictional facts, they will 
be presumed to have been duly established, but such presumption 
may be rebutted by extrinsio evidence. If it appears by the record 
expressly, or by necessary implication, that the cause of action was be- 
yond the jurisdiction of the Court, or that the Court proceeded without 
notice to the parties, no presumption in favor of the jurisdiction arises, 
and the judgment will be void. HtaVierly el al, v. HacUey et (U., 1. 

2. A Pabtt is not Pbboludsd bt Rbcitals in a Dbobbb. — ^A recital in a de- 

cree " that notice has been given in due form of law," will not preclude 
a party from denying the jurisdiction in a suit brought to reform the 
decree. When the decree contains a recital that due service was made 
and the return purports to set out the mode of service, and the mode 
set out is insufficient, the recital will not aid the return. Id. 
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9. Couimr Goxtbt. — ^The record of the Connty Court should show affirma- 
tively that it had juriBdiction of the person and snbject-matter affected 
by its proceedings. State y. Officer, 180. 

4. iMsumGiKNT Bkoobd.— A record of the County Court, made in the loca- 
tion of a road, which reads, "The bond and proof of posting notices 
haying been made to the scUUfcictUm of the Court," etc., is insufficient 
to show that the Court had acquired jurisdiction of the persons of 
parties whose rights might be affected by the location of such road. Jd. 

6. Whsn Silent. — Legal presumptions do not come to the aid of the record, 
except as to facts touching which the record is silent. When the record 
is silent as to what was done, it will be presumed that what ought -to 
have been done was not only done, but rightly done. No evidence 
aliunde the record will be admitted to impeach the proceedings and orders 
of a Court of general and superior jurisdiction. Tustin t. Qaunt, 305. 

6. What Con s t it ut e s the Beoobd. — Under the Code the record includes 

all the papers and proceedings contained in the judgment-roll. Id. 

7. When want of Jubisdiction will Apprab. — ^When the record recites 

what was done, and the facts so recited are not sufficient to give the 
Court jurisdiction, a want of jurisdiction will appear upon the face upon 
the record. Id, 

8. Ebbob does not Appeab, When. — ^When the record does not show whether 

or not the mode of making repairs depends on the construction of a 
written instrument, 'error does not afflrmatiyely appear from a statement 
in the record that the Court instructed the jury that the defendant was 
not obliged to bring soil from elsewhere to repair a ditch oonyeying 
water oyer the plaintiff's land. Thompson y. Uglow, 369. 

See County Coubt, 2-9. 

BEFEBEK 

1. Cebtificate and Discbetion 07 Befkbee. — A referee is an officer of the 

Court. He is clothed with important powers, and some weight must be 
given to his certificate, and some discretion allowed him in the manner 
of taking testimony and returning exhibits. Bokhnan v. Coffin, 313. 

2. Idem — Cebtifzed Copies of Exhibits bt. — When an original instrument 

is offered in evidence before a referee, and he makes a certified copy 
thereof and files and returns the certified copy as an exhibit, such 
exhibit will not be disregarded except in peculiar cases. Id, 

BEPAIBS. 
See EisEMENT. 

BETUBN. 

1. Decbee will NOT AiD, When. — ^When the decree contains a recital that 

due service was made and the return purports to set out the mode of 
service, and the mode set out is insufficient, the recital will not aid the 
return. Heatherly et al. v. Uadley etai,, 2. 

2. Bktubn fobms Pabt of Judoment-Boll. — The return made in obedience 

to a writ of review forms part of the judgment-roll, and is properly in- 
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doded in the tranBcript mthoat a bill of exceptions. Johns t, Marion 
County, 46. 

& Must Show JtmisDicnoN. — ^The return should show that the tribunal had 
jurisdiction. It is a general rule that Oourts of limited and general 
jurisdiction, when exercising a special limited power, conferred by 
statute, qiust show affirmatiTcly that jurisdiction has been acquired. Id. 

4. Keolbot or Brbbiff. — ^When a Sheriff neglects to return an execution 
within the time required by law, or to levy upon property as commanded 
in the writ, it will be presumed that the plaintiff in the execution has 
suffered the loss of his debt until the contrary is shown by the oficer, 
upon whom the burden of proof rests. Moore t. Floyd, 101. 

KEVIEW. 

X. Rbtttbm in Obbdibnoi to.— The return made in obedience to a writ of 
review forms part of the judgment-roll, and is properly included in the 
transcript without a statement or bill of exceptions. — Johm v. Marion 
County, 46. 

2. Bkyziw or Fzndxno or Fact.— A finding of fact is not open to review 

simply on a question as to the preponderance of eyidence. FuUon t. 
Ecarhart, 61. 

3. Attobnet's Ckbtztioatb. — ^The attorney's certificate should not only show 

that the judgment is erroneous, but in what particular. Id. 

4. OoBTB. — The decision of a Circuit Ck>urt determining the amount of costs 

taxable in a case, may be reviewed in the Supreme Gourt on appeal. 
Cro88 V. ChUihMier, 114. 

5. Appbal. — Writ of review will not lie where the right of appeal exists. 

Emna v. CArUtian, .876. 

6. DsGZsioN OvBBBuiiSD. — SchvroU A Oroner v. PhUUppi dt Coleman (3 Ogn. 

484), overruled so far as it is there held that appeal and review are con- 
current remedies. Same case approved so far as it holds that review 
will lie in a cause (otherwise proper) where the lime for appealing has 
elapsed. Id. 

7. OmoB or.— The office of the writ of review is to review the record and 

proceedings of inferior courts, officers or tribunals acting in a judicial 
capacity, and in no other. Sumett v. Douglas County, 388. 

8. What Pboobedinos mat bb Bbvibwbd. — It is not the o£&oe of the writ 

to bring up the proceedings of auy other bodies or olassea of public offi- 
cers. Id. 

9. Whbn QBANTiNa Wbit a Mattes or Bisobbtion. — ^When the proceeding 

sought to be reviewed involves a matter of public iatm^st the allowance 
of the writ is discretionary. Id, 

BOABS. 

1. Void Statittb.— Sections 15, 16 and 17 of Chapter 50. of the MiscellaneoYia. 
Laws of Oregon, authorizing the establishment of private roada over 
the land of an individual without his oonseikt, for the prfvate use oi 
another, are unconstitutional and void. The Constitution of the State 
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provides that *' private property shall not be taken for pyblie uae without 
just compensation," which implies that it cannot be taken for private 
use, whether compensation be made or not. WUham v. Osbom, 318. 

2. Pbivats Boasb cahnot bb Gbbated bt Law. — If a different clafls of 
pnblic roads than is now provided for by statute, is needed for the con- 
venience of persons who are so situated as to have no connection with 
any pnblic highway, the Legislature may provide for their establishment 
by providing that they shall be public instead of private roads, and that 
they may be used by the public. Id, 

See Petition, 1, 2. 
BOLL. 

See JUDOMKNT-BOLL, 1-3. 

BULES. 

CouBTs MAT MAKE BuLKB. — Under our system all Courts have certain powers 
to be exercised for the purpose of methodically disposing of all cases 
brought before them. They can establish such mles in relation to the 
details of the business as i^all best serve this purpose, having proper 
regard for the rights of parties litigant, as guaranteed and recognized by 
the Constitution and the laws. Carney y. Barrett, 17L 

SALE. 

1. Juix^MEMT Sale of Mobtoaged Pbbmisxs. — Where a judgment was ob- 

tained in an action at law upon a promissory note, and a tract of land, 
which had been mortgaged to secure the note, was sold on the execution 
without foreclosure of the mortgage, and the sa)e had been confirmed: 
Held, that the sale is not void, and that it cannot be attacked collaterally. 
Maihjem v. Eddy, 225. 

2. Obdrb Contibmimo SREBiFy's Sale. — ^An order of Court, confirming a 

SherifTs sale on execution, may be regarded as a final adjudication 
touching the regularity of all proceedings taken in the execution of final 
process. Id, 

SECBETABY OF STATE. 

1. AUTHOBITT or THE SkCBETABT OV StATB IN AUDITINO ClAIVS AND DbAW- 

INO Wabbants. — The authority of the Secretary of State to audit ac- 
counts and draw warrants upon the Treasurer, depends upon the con- 
dition that an appropriation has been made by the Legislature for their 
payment. Brown v. FkischMr, 132. 

2. AuDiTiNO Publio Aococnts. — The provisions of $ 6, p. 622, of the Com- 
piled Laws, requiring the Secretary of State ** to examine and deter- 
mine the claims of all persons against the State, in cases where pro- 
visions for the payment thereof shall have been made by law," limits 
the action of the Secretary to casts where the law provides or enacts 
that the claimant is entitled to be p^d by the State, and not to ttmes 
when payment can be instantly made, Brovon v, FldschMr {per Upton, 
•71, diaaeniing), 132. 
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3. Duty or thb Sbobktabt of State. — ^It is the duty of the Secretary of 
State to aadit pnblio accounts in every case where the law has clearly 
provided that the claimant shall be paid by the State; and if the claim 
is allowed, to draw his warrant for the amount found due. Id, 

SEIZIN. 

Gbastob, when Estopped. — If the seizin or possession of a particular estate 
is affirmed in a deed, either in express terms or by necesnary implica- 
tion, the grantor and all persons in privity with him will be estopped 
from ever afterwards denying such seizin or possession. Toffgart v. 
Risley, 235. 

SEBVICE OF SUMMONS. 

1. Pboop cannot Aid an UNDispnTED AuiSOATioN or. — Where the pleading 

points out a particuhur mode of service, if the mode pointed out falls . 
short of due service, proofs cannot aid the allegation. S^karly ei cU, 
T. Hadiey et ai,, 1. 

2. Pboop op, where Made. — ^Proof of service must be made in the Court in 

which the process is returnable. Id, 

3. BBoiTAiis OP, IN A Decbbe. — ^Whcu the decree contains a recital that due 

service was made, and the return purports to set out the mode of ser- 
vice, and the mode set out is insufficient, the recital will not aid the re- 
turn. Id, 

i. ExTBiNBio Evidence in Aid op tbb Bbcobd. — ^When extrinsic evidence is 
admitted in aid of the record, the fact permitted to be proved in a subse- 
quent proceeding, is not solely that process was in fact served, but that 
there was proof of service before the Court that rendered the decree. Id. 

6. Admibsjon op Sebvice. — ^An admission of service must state the time and 
place. Id, 

6. What Cos h t ituteb Dub Sebvice. — ^To be duly served with a summons 
implies that the defendant has been duly served with a summons, notify' 
ing him to appear and anstioer in the Court where the judgment ts sought to be 
takm. Smith et al, v. EUendak MiR Co., 70. 

SHERIFF'S SALE. 
See Sale, 2. 

SOCIETIES. 

1. Unincobpobatbd Societies mat become Benefxciabies op a Specipio 

Tbust. — Unincorporated societies, created for religious or benevolent 
purposes, when organized so as to entitle them to become incorporated 
under the laws of the State, are capable of becoming the beneficiaries df 
a specific trust created for their benefit, and our Courts will, in the exer- 
cise of a chancery jurisdiction, enforce such trusts. Trustees M. E. 
Church V. Adams, 76. 

2. Tbustees op such Sooxetixs mat Sue. — The trustees and agents of such 

societies have legal capacity to sue, when the suit is brought for the 
benefit of the association. Id, 
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SPECIFIC PEBFOBMANCR 

1. BsAii Fbopbbtt of Mabbird Women — Spkcepto Pkbfobmancb Against. — 

A specific performance will not be decreed by a Conrt of equity to com- 
pel a married woman to conyey her real property npon a contract or 
covenant executed by her and her husband for that purpose during cov- 
erture. Frarey t. Wheeler et ai., 190. 

2. Idem. — ^But where a married woman, during coverture, joins with her 

husband in a covenant to convey her real property, and the covenantee 
advances money to the wife on the contract, or, with her assent, enters 
into the possession of the premises, and makes permanent improvements 
thereon, the money so advanced, and the value of such improvements 
(less the value of the use of such premises), will be decreed to be a 
charge upon such land until paid. Courts in protecting the rights of 
married women should not go so far as to encourage the perpetration of 
fraud by them. Id, 

STATUTE. 

1. CoNBTEtronoN OF. — A statute repealing or in anywise modifying the 

remedy of a party by action or suit, should not be construed to affect 
actions or suits brought before the repeal or modification. If^ewsom v. 
Chreenwoodf 119. 

2. Ahendment or — Appbopbiation Act. — Provisions in a General Appro- 

priation Act cannot operate to transfer the power of auditing claims 
from one officer to another. Nor can the statute that provides the mode 
of auditing public accounts be revised and amended by a joint resolu- 
tion, or by provisos in a General Appropriation Act. Brown y. JPYeueA^ 
ner (per Upton, J., dissenting), 132. 

3. Fund. — Every law that imposes or authorizes a tax must create a fund, 

unless a fund already exists, into which the tax is to be paid. Id. 

4. Idem.-— When a statute provides that the State shall pay for particular 

services, if there is no special requirement that the claim shall be paid 
out of a particular or special fund, it will be payable out of the general 
fund. Id. 

6. YozD Pbovisionb in Statute— Effect of.— When some of the provisions 
of a statute are constitutional and others unconstitutional, the latter 
only are void. State v. Wiley, 185. 

See CoNSTBUcnoN, 1-6; Lhotationb, 1, 2. 

STATUTES CONSTRUED. 

1. Dbainino Lands. — ^The Act of 1868, to facilitate the draining of lands in 

certain cases. Seely v. Sebastian et al,, 25. 

2. Lien of Judgment of Justice's Coubt. — ^The Act of 1855, providing that 

upon fiUng a certified transcript of a judgment rendered in Justice's 
Court, in the office of the Clerk of the District Court, such judgment 
becomes a lien upon the real property of the judgment debtor. Dear' 
horn V. Patton et al., 58. 

3. Assessments.— The language *' indebtedness within this State," in the Act 

of December 19, 1865, relating to the duties of assessors, has reference to 
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the locus in quo of the creditor, rather than the place of the payment of 
the debt. Ankeny y. MuUnomah County, 271. 

i. Donation Act. — The Act of Congress of September 27, 1850, operated in 
fayor of the actnal settler, who was under no disability, as a present 
grant. Blakesly t. Caywood^ 279. 

5. Yon) Statuts. — Sections 15, 16, and 17 of Chapter 50 of the Miscella- 
neous Laws of Oregon, authorizing the establishment of priyate roads 
oyer the land of an indiyidual without his consent, for the private use 
of another, are unconstitutional and void. The Constitution of the 
State provides that ''private property shall not be taken for p\jibl\c use 
without just compensation," which implies that it cannot be taken for 
pHvaU use, whether compensation be made or not. Witham y. Osi)om, 
318. 

See LiMITATIONB. 

STOCKHOLDER. 

« 

See AssKssuRNTs, 1-4. 

SUIT. 
See Action, 1, 2; Pabtition, 1, 2. 

SUMMONS. 

Wbat Constitutib Dub Skbvice. — To be duly served with a summons im- 
plies that the defendant has been duly served with a summons, notify- 
ing him to appear and answer in the Court where the Judgment is sought to 
he taken. Smith et dl. y. Ettendaie MiU Go,, 70. 

See Sebvios or Summons. 

SUBETY. 

Statement of Cbimb ohaboed in an UNBEBTAKiNa ok Abrest. — It is not 
necessary, in order to create a liability against the sureties on an under- 
taking on arrest for crime, that the crime for which the person is ad- 
mitted to bail should be set forth or described in the undertaking of 
bail with the same exactness that is required in an indictment or com- 
mitment. It is sufficient if the crime is referred to in general terma 
Eannah y. Wells (per Mc Arthur, J,, dissenting), 249. 

TAXABLE PROPERTY. 

Indebted within the State — ^Wbat Constitutes, within thjb Meaning op 
the Statute. — ^That part of the Act of December 19, 1865, which de- 
clares, ** It shall be the duty of the Assessor to deduct the amount of 
indebtedness within this State, of any person assessed, from the amount 
of his or her taxable property, given under oath," construed. Edd, 1. 
That there is an ambiguity in the language of the Act requiring judicial 
construction; 2. That the language " indebtedness within this State,*' 
has reference to the locus in quo of the creditor, rather than the place of 
the payment of the debt; 3. That although the debt sought to be de- 
ducted from the value of taxable property may have been contracted 
and made payable within this State, and although the creditor, at the 
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time the debt was contracted, resided therein, yet if, at the time of the 
assessment, the creditor is a non-resident of the State, the indebtedness 
cannot be deducted. Ankeny y. Mutttiomah Cowdy, 271. 

THREATS. 

Etidsnce of Threats. — In a trial for murder where the defense is justifiable 
homicide, it is competent to prove the language and conduct of de- 
ceased towards defendant some days prior to the killing; the testimony 
showing that defendant was in fear of deceased at such time, and tend- 
ing to show that he was in imminent peril of an attack from deceased at 
the time of the killing. Stait v. Dodson, 64. 

TITLE. 

1. Died Conyrts arbb-aoquibed Title, When. — If the terms of a deed 

clearly show that it was meant to pass an absolute estate to the land 
itself, and not merely the estate which the grantor had at the time, it 
will bind and pass eyery entate or interest which may yest in him sub- 
sequently to its execution, and this though it contain no warranty . Tog- 
gari y. HisHey, 235. 

2. Idem. — Where a grantor coyenants to warrant the premises against all 

persons claiming by, through or under himself, and he subsequently ac- 
quires the legal title to the premises, that legal title wUl inure to the 
benefit of the grantee. Id, 

3. The Donaiton Act m a Pbbsemt Grant. — ^The language of the Donation 

Act of September 27, 1850, operated in fayor of the actual settler, who 
was under no disability, as a present grant, and yested in the donee a 
legal title to the land before the issuing of the patent. Blakealy y. Cay- 
iDood, 279. 

4. Idem — Donrb taxes upon Conditions Subsequent. — By the operation of 

the Donation Act the donee acquires the land in fee subject to the con- 
ditions specified in the Act. They are conditions subsequent, and it is 
in the power of the donee to render the estate absolute by performance 
of the conditions. Id, 

5. Idem— Gbamt ib mot Void whebb. Aubn Dim bkfobe Natubalebatidn. — 

The proyiso in the fourth section of the Act that no alien shall be en- 
titled to patent until he becomes naturalized does not render the grant 
yoid upon the death of ^uch alien without naturalization. Id, 

TRANSCRIPT. 

1, Retubn to Wbit of REyiEW.— The return made in obedience to a writ of 

review forms part of the judgment-roll, and is properly included in 
the transcript, without a statement or bill of ezoeptions. Johns y. 
Marion County, 46. 

2. FiLiNo Transgbift of Judgment. — Wh^re a judgment was obtained be- 

fore a Justice of the Peace for more than ten dollars, ezolusiye of cost, 
under the statutes of 1855. it was necessary to file a ceriifled transcript of 
such Judgment in the office of the Clerk of the District Court in the 
county where the judgment was rendered, in order to acquire a judg- 
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ment-Iien npon real estate. Filing a mere abstract of snch judgment is a 
failure to meet the requirements of the statute. DMrbom ▼. Patton et 
al, 58. 

TBEA.SUBEB. 

State Tbva81TBEb--What Wabbaktb mat bb Paid BY.—The State Treasurer 
is presumed to know what appropriations haTe been made, and he has 
no right to pay warrants unless drawn upon some specified fund, ex- 
cept when a claim is authorized by law to be paid out of a general con- 
tingent appropriation, he may pay the same upon the warrant of the 
Secretary. Brovon t. Fleiachner, 132. 

TRUST. 

1. Unincobpobated Sogicties mat bboomb Bemeficiabzks or A Specific 

Tbust. — Unincorporated societies, created for religious or benevolent 
purposes, when organized so as to entitle them to become incorporated 
under the laws of the State, are capable of becoming the beneficiaries of 
a specific trust created for their benefit, and our Courts will, in the ex* 
ercise of a chancery jurisdiction, enforce such trusts. TrusUea M, E, 
Church T. Adams, 76 

2. Tbubtebs of such Societies mat Sub. — ^The trustees and agents of such 

societies have legal capacity to sue, when the suit is brought for the 
benefit of the association. Id, 

3. Pbopbbtt in Tbxtst — GBAinx)B's Iktbbbst in. — A grantor of property in 

trust for a specific purpose retains such an interest therein as entitles 
him in equity to insist on a specific execution of the trust; but a diver- 
sion of trust property by a trustee from the purpose for which it was 
granted, does not operate as a forfeiture of the property or cause it to 
revert to the donor. Chapman v. WUbuTt 862. 

TBUSTEB. 
See Tbust. 

UNDEBTAKING. 

1 . On Appeal — ^Wben too Late fob Fiuno Undebtasino. — ^If the under- 

taking on appeal is not filed within ten days after the service of notice 
of appeal, it is too late, and the cause will be dismissed unless leave is 
obtained to perfect the appeal. Cross v. Chichestsr, 114. 

2. SuFFicxENOT OF SiTBBTiBs— When EXCEPTION MtTBT BE Taken. — Exception 

to the sufficiency of the sureties on an undertaking on appeal must be 
made within five days from the filing of the undertaking. Lewis y. 
Lsu>i8, 209. 

3. OoMPLAiNT IN AN Undrbtaking. — In a civil action on an undertaking in 

the nature of bail for defendant's appearance in a criminal case, the 
complaint should show that the prisoner was charged with a crime, and 
it is not sufficient to state that he was charged with *' shooting and kill- 
ing " another. Earmah y. WtUs, 249. 

4. Statement of Gbime cHAsaiD in an Unbebtaxing on Abbest. — It is not 

necessary, in order to create a liability against the sureties on an under- 
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taking on arrest for crime, that the orime for which the person is ad- 
mitted to bail should be set forth or described in the undertaking of 
bail with the same exactness that is required in an indictment or com- 
mitment. It is sufficient if the crime is referred to in general terms. 
Hannah t. WeU8 {per MeArihwr, J., dissenting), 249. 

6. AnxDAViT. — The affidavit of the surety in an undertaking on appeal must 
be filed contemporaneously with the filing of the undertaking. Eol' 
combe y. Teal, 362. 

USE. 

Public Use. — By public use is meant for the use of many, or when the pub- 
lic is interested. 8uly v. Sebastian et dl., 25. 

VERDICT. 

1. JuitT AAB Pbbsitmed TO FiND. — The jury are presumed to find every ma- 

terial allegation in the complaint in favor of the plaintiff, where a gen- 
eral verdict has been rendered in his favor in the Court below. Torrence 
T. Strong, 39. 

2. Not Open to Bbview. — A finding of fact is not open to review simply on 

a question as to the preponderance of evidence. Fxdion v. Earhart, 61. 

3. SBTTiKa ASIDE FiNDiNo. — When there may be ground for setting aside a 

finding or verdict, an appellate Court will proceed with caution if no mo- 
tion was made in the Court below for a new trial. Id, 

4. Ebbob to Keceive, When. — It is error to receive the verdict of a jury in 

the absence of the defendant, where the crime charged is a felony. Stoie 
V. Spores, 198. 

VERIFICATION. 

1. Cost-Bill. — In taxing costs the practice requires a cost bill or state- 

ment of disbursements, which must state the items separately, specify- 
ing the amount of each item and for what the expense is incurred, and 
it must be verified. Cross v. Chiche^er, 114. 

2. SuTSiciENT Vebifxoation. — Such verification is sufficient, if the party de- 

poses that the items of the bill or statement are correct, as the deponent 
verily believes, and that the liability has been necessarily incurred. Id, 

WAIVER 

Objections not Waived bt filing Answeb. — Objections to the jurisdiction 
of the Court and to the sufficiency of the complaint to constitute a cause 
of suit, are not waived by answer to the merits. King v. Boyd, 326. 

WARRANTS. 

1. Authobitt of the Seobetaby of State in Auditing Claims and Dbaw- 

INO Wabbants. — The authority of the Secretary of State to audit ac- 
counts and draw warrants upon the Treasurer, depends upon the 
condition that an appropriation has been made by the Legislature for 
their payment. Proton v. Fleischner, 132. 

2. State Tbeasubeb— What Wabbantb maybe Paid by.— The State Treas- 

urer is presumed to know what appropriations have been made, and be 
has no right to pay warrants unless drawn upon some specified fund, 
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except when a claim is authorized by law to be paid out of a general 
contingent appropriation, he may pay the same npon the warrant of the 
Secretary. Id, 

WABBANTY. 
See Dbkd, 8, 4. 

WILLS. 

CoNBTBuonoN OF. — The intention of the testator mast be looked to in oon- 
stroing a will. Wills operate upon what is found to actually belong to 
the estate of the testator. Jette y,Pioard, 296. 

WOMAN. 

Wrrs's BzoHTOF Action at Law. — A diyoroed wife cannot maintain an 
action at law against her divorced husband upon an implied contract 
arising during coverture. FiUman ▼. PUttnan, 298. 

WRIT. 
See Mandamus; Beyhw. 

WBIT OP BEVIEW. 
See Bbtikw, 1-6. 

WRITTEN INSTRUMENT. 

Rbfobminci Wbittbn Inbtbuhbnt. — ^In order to warrant a Court of equity 
in decreeing the reformation of a written instrument, the testimony 
must be clear and satisfactory. Newsom t. Greenwood, 119. 
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